PERSONAL SERVICE, PROFESSIONAL SERVICE,
AND CONSULTANT SERVICE CONTRACTS 

I. SCOPE 
A contract for personal service, professional service, or consulting service shall be used when the vendor's discretion or the form of the end product or service is critical to the performance. The following procedures shall not apply to: 

A. Contracts for services required to be approved by the State Building Commission; 

B. Contracts for legal services which are subject to T.C.A. Sections 8-6-106 and 8-6-301; all such contracts must originate in the Office of General Counsel prior to any action being taken to retain any legal or legally related services; 

C. Contracts for utility services (see TBR Policy 4:02:10:00); 

II. PROCEDURES FOR ENTERING INTO PERSONAL, PROFESSIONAL AND CONSULTANT SERVICE CONTRACTS 
A. All purchases of personal, professional, and consultant services should be based, to the maximum extent practicable, on evaluation and consideration of vendor qualifications and cost, following the procedures and reporting requirements provided in TBR Purchasing Policy 4:02:10:00. Proposals for such services shall be analyzed on the basis of factors pertinent to the service in question. Contracts shall be awarded to the vendor who offers the best terms, and neither the price nor technical factors shall be the sole criterion, although price may be the criterion for determining which proposals to consider. (If more than five proposals are received, those quoting prices higher than the fifth lowest may be disregarded.) 

Some factors which may be considered in evaluating proposals: 

1. Prior experience; 

2. Organization size and structure of vendor in relation to services to be performed; 

3. Qualifications of staff to be assigned to perform the services; 

4. Vendor's understanding of service to be performed; 

5. Price by unit (or other measurement) of service. Cost must be weighed at least 25%. 

III. RULES GOVERNING PERSONAL, PROFESSIONAL AND CONSULTANT CONTRACTS 
A. Outside Contractors 

A contract for services with a person or professional organization outside state government shall not be approved unless it is determined that the services are in fact needed, and they cannot be satisfactorily and economically performed by an agency of the state government. State policy prohibits personal, professional, or consulting contracts from creating an employer/employee relationship. 

B. Contracts with Former and Present State Employees 

Contracts with former state employees within six months of termination are prohibited. Institutions will not be allowed to contract with an individual who is, or within the past six months has been, a state employee. An individual shall be deemed a state employee until such time as all compensation and terminal leave has been paid. Contracts with a company or corporation in which a controlling interest is held by any state employee or the employee's spouse shall be considered, for the purpose of applying this rule, to be a contract with the individual. See also TBR Policy 1:02:03:10 

C. Payments 

All agreements must provide that payments are to be made only upon submittal of invoices by the contractor, after performance of the portion of the services which the invoiced amount represents, except that agreements with tax-exempt non-profit organizations may provide for periodic advance payments (see also Section I of this guideline). All agreements must require that periodic (monthly or quarterly) progress reports be submitted to the institution, which reports must be evaluated and the work found to be sufficient according to the terms of the contract prior to approval of the next payment; provided that in the case of agreements with individuals where the services to be provided are brief in nature, and adequate performance of the 

services may be satisfactorily determined in the absence of progress reports, payments may be made after performance of the agreed upon services upon submission of invoices or other appropriate requests for 

payment indicating the services performed, the date of performance, and 
the amount payable pursuant to the agreement. 

Sales/Ownership/Ethnicity Information. 
As part of the purchasing and contracting process, institutions shall 
attempt to collect: type of business, annual sales, business ownership 
and ethnicity information before payment is made to the vendor. 
Information shall be collected in accordance with TCA § 12-3-8 and TBR 
Purchasing Policy No. 4:02:10:00. 

D. In appropriate cases, the institution shall require the contractor to demonstrate proof of appropriate forms of insurance, and/or to provide a performance bond. 

E. Institutions are responsible for monitoring the Title VI compliance of sub-recipients of federal funds. 

F. Appropriate language regarding intellectual property rights should be included in contracts developed under Section 3. (TBR Policy 5:01:06:00.) 

G. Any part of this guideline may be waived by the Chancellor or designee in the event of conflict with applicable federal regulations or provisions governing the use of federal grant funds. 

H. Each institution shall maintain all necessary records to reflect compliance with this guideline and TBR Purchasing Policy, including records of all bids, proposals, or other offers for services submitted for each service contract. 

I. Gramm Leach Bliley Act (GLBA) Language. 

All contracts with service providers that, pursuant to the terms and/or 

nature of the agreement, will have access to the institution’s customers’ 

non-public financial information (e.g., personal information that is 

maintained by the institution to provide a financial product or service, such 

as a student loan) must include the following clause: 

“Throughout the term of this Agreement, Service Provider shall implement and maintain ‘appropriate safeguards,’ as that term is used in § 314.4(d) of the FTC Safeguard Rule, 16 C.F.R. § 314, for all ‘customer information,’ as that term is defined in § 314.2(b) of the FTC Safeguard Rule, delivered to Service Provider by Institution pursuant to this Agreement. The Service Provider shall implement an Information Security Program (‘the Program’) as required by the FTC Safeguard Rule. Service Provider shall promptly notify the Institution, in writing, of each instance of (i) unauthorized access to or use of that nonpublic financial customer information that could result in substantial harm or inconvenience to a customer of the Institution or (ii) unauthorized disclosure, misuse, alteration, destruction or other compromise of that nonpublic financial customer information. 

Service Provider shall forever defend and hold Institution harmless from all claims, liabilities, damages, or judgments involving a third party, including Institution’s costs and attorney fees, which arise as a result of Service Provider’s failure to meet any of its obligations under this provision. Service Provider shall further agree to reimburse the Institution for its direct damages (e.g., costs to reconstruct lost or altered information) resulting from any security breach, loss, or alteration of nonpublic financial customer information caused by the Service Provider or its subcontractors or agents. 

Service Provider grants Institution the right to conduct on-site audits, as deemed necessary by the Institution, of the Service Provider’s Program to ensure the integrity of the Service Provider’s safeguarding of the Institution’s customers’ nonpublic financial information. 

Institution retains the right to unilaterally terminate the Agreement, without prior notice, if Service Provider has allowed a material breach of its Program in violation of its obligations under the GLBA, if Service Provider has lost or materially altered nonpublic financial customer information, or if the Institution reasonably determines that Service Provider’s Program is inadequate. 

Within thirty (30) days of the termination or expiration of this Agreement, Service Provider shall, at the election of Institution, either: (1) return to the Institution or (2) destroy (and shall cause each of its agents to destroy) all records, electronic or otherwise, in its or its agent’s possession that contain such nonpublic financial customer information and shall deliver to the Institution a written certification of the destruction.” 

J. The form contract in this Section 3 may be adapted for many purposes. For example, when a service contract is with another Tennessee state agency, the following items are not essential and may be omitted: the second paragraph of B. 3 and C. 1, 2, 3, 4, and 13. 

IV. GRANT AGREEMENTS 
A. The President or designee of an institution is authorized to approve applications for grants from agencies or organizations; provided that, when matching funds or services in lieu of funds are required by the institution, no application shall be made unless the operating budget provides the funds and/or resources necessary for the project. The President is further authorized to accept the award of a grant and enter into agreements confirming grants, provided that the acceptance of grants and agreements confirming the award of grants shall be subject to the requirements of this guideline. Grants which conform to the requirements of this guideline do not require the approval of the Chancellor regardless of the amount of the grant. 
B. The following procedures shall govern expenditures for personal, professional or consulting services pursuant to grant contracts: 

Procedures 
1. The institution shall conduct negotiations when possible to ensure that payments are appropriate to support the activity contemplated. 

2. A written budget and work program shall be prepared and included in the grant agreement. 

C. Contracts Representing Grants. Grant contracts not involving federal money must include the following provision: 

"The contractor shall cause to be performed, in accordance with auditing standards prescribed by the Comptroller of the Treasury of the State of Tennessee, an audit of all its program(s) funded by this contract; provided, however, that any contract for such audit shall be subject to prior approval of the Comptroller of the Treasury of the State of Tennessee, and must be submitted on the standard contract to audit accounts' form published by the Comptroller of the Treasury. The audit may include and be combined with an audit of other programs of the contractor, and the existence of more than one contract between the contractor and any agency of the State of Tennessee shall not necessitate more than one (1) audit of the contractor's programs to be performed every two years." 

Grant contracts involving Federal money must include the following provision: 

“The Grantee shall prepare and submit, within nine (9) months after the close of the reporting period, an annual report of its activities funded under this grant to the commissioner or head of the granting agency, the Tennessee Comptroller of the Treasury, and the Commissioner of Finance and Administration. The annual report for any Grantee that receives $300,000.00 or more in aggregate federal and/or state funding for all its programs shall include audited financial statements. All books of account and financial records shall be subject to annual audit by the Tennessee Comptroller of the Treasury or the Comptroller's duly appointed representative. When an audit is required, the Grantee may, with the prior approval of the Comptroller, engage a licensed independent public accountant to perform the audit. The audit contract between the Grantee and the licensed independent public accountant shall be on a contract form prescribed by the Tennessee Comptroller of the Treasury. Any such audit shall be performed in accordance with generally accepted auditing standards, the provisions of OMB Circular A-133, if applicable, and the Audit Manual for Governmental Units and Recipients of Grant Funds published by the Tennessee Comptroller of the Treasury. The Grantee shall be responsible for reimbursement of the cost of the audit prepared by the Tennessee Comptroller of the Treasury, and payment of fees for the audit prepared by the licensed independent public accountant. Payment of the audit fees of the licensed independent public accountant by the Grantee shall be subject to the provisions relating to such fees contained in the prescribed contract form noted above. Copies of such audits shall be provided to the State Granting Department, the Tennessee Comptroller of the Treasury, the Department of Finance and Administration, and shall be made available to the public.” 

D. Grant Contracts. Procurement by grantee--grant contracts which provide for reimbursement for the cost of procuring goods, materials, supplies, equipment or services shall contain the following provision: 

“If the terms of this contract allow reimbursement for the cost of procuring goods, materials, supplies, equipment or services, such procurement shall be made on a competitive basis (including the use of competitive bidding procedures), when practicable.” 

E. Federally Funded Grant Contracts. Procurement by contractor--when a grant contract provides that the contractor may make purchases and be reimbursed for its cost with funds derived wholly or partially from federal sources, the following clause or one of substantially the same effect should be included: 

"Reimbursement for the cost of procuring goods, materials or services shall be subject to the contractor's compliance with applicable federal procurement requirements." 

F. Federally Funded Contracts. Compliance with federal regulations--if federal funds are used to support the contract, the following clause must be included: 

"The contractor shall comply with all applicable federal regulations in the performance of duties under this contract." 

Source: Finance and Administration Regulations, Chapter 0620-3-3 

AGREEMENT BETWEEN 
(NAME OF INSTITUTION) 
AND 
(NAME OF CONTRACTOR) 

This Agreement is made this _____ day of ____________________, 20___, by and between the (name of institution), hereinafter referred to as the "Institution", and (name of contractor), hereinafter referred to as "Contractor". 

W I T N E S S E T H: 

In consideration of the mutual promises herein contained, the parties have agreed and do hereby enter into this Agreement according to the provisions set out herein: 

A. The Contractor agrees to perform the following services: 

(Detailed description, including type, scope, duration, form, quality, quantity, 

place, time and purpose). 

B. The Institution agrees to compensate the Contractor as follows: 

1. (Rate of compensation - hourly, daily, etc.) 

2. (Timetable for payments, monthly, quarterly, after full performance, etc.) 

1. Payments to the Contractor shall be made according to the schedule set out above, provided that payments shall be made only upon submittal of invoices by the Contractor, and after performance of the portion of the services which the invoiced amount represents. The final payment shall be made only after the Contractor has completely performed its duties under this Agreement. 

2. If the Contractor is a non-resident alien, payment of any portion of the contract from any source will not be made by the Institution until an Individual Taxpayer Identification Number or Social Security Number has been assigned to the Contractor by the Internal Revenue Service and Immigration Naturalization Service and presented to the Institution. 

3. In no event shall the liability of the Institution under this contract exceed $_______________. 

C. The parties further agree that the following shall be essential terms and conditions of this Agreement. 

1. The Contractor warrants that no part of the total contract amount provided herein shall be paid directly or indirectly to any officer or employee of the state of Tennessee as wages, compensation, or gifts in exchange for acting as officer, agent, employee, sub-Contractor, or consultant to the Contractor in connection with any work contemplated or performed relative to this Agreement. 

If the Contractor is an individual, the Contractor warrants that within the 

past six months he/she has not been and during the term of this contract 

will not become an employee of the State of Tennessee. 

2. The parties agree to comply with Titles VI and VII of the Civil Rights Act of 1964, Title IX of the Education Amendments of 1972, Section 504 of the Rehabilitation Act of 1973, Executive Order 11,246, the Americans with Disabilities Act of 1990 and the related regulations to each. Each party assures that it will not discriminate against any individual including, but not limited to, employees or applicants for employment and/or students because of race, religion, creed, color, sex, age, disability, veteran status or national origin. 

The parties also agree to take affirmative action to ensure that applicants are employed and that employees are treated during their employment without regard to their race, religion, creed, color, sex, age, disability, veteran status, or national origin. Such action shall include, but not be limited to, the following: employment, upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of compensation, and selection available to employees and applicants for employment. 

3. (Include this provision ONLY if the Contractor will receive Federal funds under this agreement.) 

Contractor agrees to complete a TBR Annual Title VI Survey or cooperate with a TBR Title VI compliance audit if it received Federal funds under this Agreement. 

4. Prohibition on Hiring Illegal Immigrants. Tennessee Public Chapter No. 878 of 2006, TCA 12-4-124, requires that Contactor attest in writing that Contractor will not knowingly utilize the services of illegal immigrants in the performance of this Contract and will not knowingly utilize the services of any subcontractor, if permitted under this Contract, who will utilize the services of illegal immigrants in the performance of this Contract. The attestation shall be made on the form, Attestation re Personnel Used in Contract Performance (“the Attestation”), which is attached and hereby incorporated by this reference as Attachment I. 

If Contractor is discovered to have breached the Attestation, the 

Commissioner of Finance and Administration shall declare that the 

Contractor shall be prohibited from contracting or submitting a bid to any 

Tennessee Board of Regents institution or any other state entity for a 

period of one (1) year from the date of discovery of the breach. Contractor 

may appeal the one (1) year by utilizing an appeals process in the Rules of 

Finance and Administration, Chapter 0620. 

1. The Contractor, being an independent contractor and not an employee of this Institution, agrees to carry adequate public liability and other appropriate forms of insurance, to pay all taxes incident hereunto, and otherwise protect and hold the Institution harmless from any and all liability not specifically provided for in this agreement. 

2. The term of this contract shall be from (beginning date) to (ending date.) 

3. This Agreement may be terminated by either party by giving written notice to the other, at least ___ days before the effective date of termination. In that event, the Contractor shall be entitled to receive just and equitable compensation for any satisfactory authorized work completed as of the termination date. 

1. If the Contractor fails to fulfill in a timely and proper manner its obligations under this Agreement, or if the Contractor shall violate any of the terms of this Agreement, the Institution shall have the right to immediately terminate this Agreement and withhold payments in excess of fair compensation for work completed. 

2. Notwithstanding the above, the Contractor shall not be relieved of liability to the institution for damages sustained by virtue of any breach of this Agreement by the Contractor. 

4. This Agreement may be modified only by written amendment executed by all parties hereto. 

5. The Contractor shall maintain documentation for all charges against the Institution under this Agreement. The books, records, and documents of the Contractor, insofar as they relate to work performed or money received under this Agreement, shall be maintained for a period of three full years from the date of the final payment, and shall be subject to audit, at any reasonable time and upon notice, by the Institution or the Comptroller of the Treasury, or their duly appointed representatives.* 

1. The Contractor shall not assign this Agreement or enter into sub-contracts for any of the work described herein without obtaining the prior written 

2. approval of the Institution or Tennessee Board of Regents, as appropriate. Approval shall not be given if the proposed subcontractor was or is currently ineligible to bid on the contract. 

6. The Contractor shall submit to the Institution (monthly) (quarterly) progress reports if requested by the Institution. 

7. This Agreement shall not be binding upon the parties until it is approved by the president or designee, the Vice Chancellor for the Tennessee Technology Centers or designee or the Tennessee Board of Regents, as appropriate. 

8. Payment to the Contractor for travel, meals or lodging shall be in the amount of actual cost or per diem, subject to maximum amounts and limitations specified in the Tennessee Board of Regents policies, as they may be from time to time amended. 

*If applicable, use appropriate audit language from IV. C. above for grant contracts. 
[If applicable, add GLBA language from III. H. above.] 
In witness whereof, the parties have by their duly authorized representatives set their 

signatures. 
(NAME OF CONTRACTOR) (NAME OF INSTITUTION) 
BY: _____________________________ BY:_____________________________ 
TITLE: __________________________ TITLE: __________________________ 
DATE: __________________________ DATE: __________________________ 

APPROVED: TENNESSEE BOARD OF REGENTS (When required) 
BY: _____________________________ 
TITLE: ___________________________ 
DATE: ____________________________ 

ATTACHMENT I 

ATTESTATION RE PERSONNEL USED IN CONTRACT PERFORMANCE 

	CONTRACT NUMBER: 
	

	CONTRACTOR LEGAL ENTITY NAME: 
	

	FEDERAL EMPLOYER IDENTIFICATION NUMBER: (or Social Security Number) 
	


The Contractor, identified above, does hereby attest, certify, warrant, and assure that the Contractor shall not knowingly utilize the services of an illegal immigrant in the performance of this Contract and shall not knowingly utilize the services of any subcontractor who will utilize the services of an illegal immigrant in the performance of this Contract. 

SIGNATURE & DATE: 

NOTICE: This attestation MUST be signed by an individual empowered to contractually bind the Contractor. If said individual is not the chief executive or president, this document shall attach evidence showing the individual’s authority to contractually bind the Contractor. 

