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Welcome by Tennessee Board of Regents: Tristan Denley

>> TRISTAN DENLEY:  Well, good morning.  Good morning.  Wow, it got quiet all of a sudden.  That's great.  That's amazing how these things happen.  Thank you so much for coming in today, and welcome to today's Accessibility Summit.  I guess this is part of an exciting two days, a lot of work has gone into organizing this event, and there's a lot of people who are here today, as well as all of the Tennessee Board of Regents institutions.  We also have representatives from the UT System Office and from UT schools, and also representatives from TICUA and a lot of other organizations here today.  So first of all I want to welcome everybody.  I know we'll learn a lot over the next two days and I for one am very excited about that.

This Accessibility Summit really represents a collective commitment from our system to accessibility.  One of the things I've really focused on over the last year or so is understanding that at least in TBR all of the institutions have a distinctive flavor and trying to ways which we can really empower that distinctive flavor, but it's also the case that we have a tremendous amount in common and not only TBR schools but really all of the institutions in the room, we all have a tremendous amount of things in common and one of the things we absolutely have in common is the interests of students with disabilities and making our educational experiences simply accessible to those students.  And that's really the topic of discussion over the next two days.

Just a little bit of housekeeping you can see that if you'd like for some reason to be online, I can't imagine why you would want to do that but if you would like for some reason to be online, then if you go to the Marriott Guest ID, then the passcode is tbor.  I keep reading that as thor.  Tomorrow at my daughter's school they're dressing up as superheroes so she's going to be Thor tomorrow.  I'm not quite sure about that but apparently that's what's going to happen.

So it really is the case that focusing on ways in which we can partner together and that's really the focus of today and tomorrow.  Focusing on ways in which we can partner together, to try to improve accessibility across our systems and across the state that really is a case that by working together, we're going to be able to achieve things that we're not going to be able to do individually, or each individual institution.

Part of that is really, really exemplared by the formation of the Tennessee Higher Education Task Force.  It was formed back in June 2014, and there are a number of members of that Task Force here.  The legislation charged that Task Force to develop recommendations related to ensuring accessibility of digital curricula for students with disabilities at state institutions of Higher Education and you can imagine why a meeting like today would be a crucial part of that conversation.  If you are here today I'm just going to go through the members of the Task Force.  If you're here if you could just let everybody know you're here, that would be great.

So Martha Lafferty.  James Brown.  James Herman.  Katie High.  Betty Dandridge-Johnson.  Melissa Smith.  Philip Voorhees, and I'm also on that Task, Force so I really want to thank the members of Task Force for the hard work they're doing there.  I know this is extremely valuable work and it's really bringing great dividends.

Of utmost importance of this Accessibility Summit is the way in which we've designed it to provide a rich learning experience for us all.  So for the next two days we're going to have the opportunity to learn and discuss issues and actions related to accessibility at a national level, and really in regard to that, I'm just delighted to have such a distinguished panel of guest speakers who are going to inform and guide us through that experience.

And so that you can put a face to a name, let me briefly introduce each speaker.  And again as I introduce you, if you could just ‑‑ I don't think they're going to be able to read your name tags from that far back.

Eve Hill is Deputy Assistant Attorney General for the Civil Rights Division of the U.S. Department of Justice.  Scott Lissner is President of the Association on Higher Education and Disability, and Ohio State University ADA Coordinator.

Tim Creagan is Senior Accessibility Specialist from the United States Access Board.

Ron Stewart is Managing Consultant at Altformat Solutions and technology adviser to AHEAD, the Association on Higher Education and Disability.

And now I'm pleased to introduce our very first speaker of the day, Dan Goldstein.  Dan is a founding partner with the law firm Brown, Goldstein and Levy in Baltimore, Maryland and serves as the counsel for the National Federation of the blind.  In the field of non‑visual access to educational technology, he has reached broad‑ranging settlements with various Higher Education Systems, to procure ‑‑ engage in self‑audits and create remediation plans.  Dan's also a fellow of the American College of Trial Lawyers, a member of the American Bar Association, Commission on Disability Rights, and the recipient of the ABA's Paul Hearn award for Disability Rights for furthering the rights of people with disabilities.

So it's my pleasure to introduce Dan Goldstein.  Thank you.

[ Applause ]

Setting the stage: Legal Precedents & Higher Education’s Obligation
Dan Goldstein, Counsel for the National Federation of the Blind
>> DAN GOLDSTEIN:  Thank you, Dr. Denley, and my thanks to the Tennessee Board of Regents and particularly Randy Schulte and Philip Voorhees for convening this gathering.  I was thinking this morning that if I encountered one of you in the elevator and you said to me, listen, I'm not actually going to be able to make your talk, can you tell me during the next three floors what it is that's the essence of what you've got to say, I was thinking how I would answer that.  And I think the answer I would give you is that without equal access to information, there simply is not anything meaningful in the way of equal opportunity, and all of you I think recognize that if there's no right to live in the virtual world, there really then being disabled means no right to live in the world today.  I want everybody who has not checked their e‑mail, used an app, or looked at any digital information by now, 9:18 in the morning, to raise their hand.

Right?  I mean, this is part of how we live, and what we do.  So if we're going to have equal access to instructional information, to instructional technology, we've got some important work to do, and the problem is getting bigger and worse, not smaller and better.  The last time I had the opportunity to speak at a gathering organized by the Tennessee Board of Regents, there was a very nice, well‑meaning politician who spoke at the end, and her theme was:  Every day, things get better and better, and the world gets to be better and we're making progress.  And that's a very American thing to believe, and often a very correct thing to believe.

But the fact is that lack of access is more endemic.  There are greater hardships today than there were for students with disabilities, but it is a problem that can be solved, but the only way it's going to get solved is if there is campus leadership at the highest level, and a willingness to acquire knowledge about how to solve the problem.

I would ask that while you're here, make us work.  This is in fact, modesty aside, an all‑star lineup on the topics, so ask questions during the presentations, at break, over a drink.  Call my cell phone, whatever.  Make use of us while we're here over the next two days.

So let me set the stage for what we're really talking about here.  I don't know how many of you have ever played chess even as a kid, but I wonder whether any of you believe you could play just as well with your back to the Board having the moves called out to your that your adversary is making and then calling back your answers so that the only information you're getting about the position of the players is auditory information.  I suspect that would not be many of you.  Most of you would appreciate the opportunity to look, as needed, at the different pieces and their relationship to those pieces to the others on the board.

Well, if you would have fared poorly with your back to the board, then I suspect you would have done very badly trying to take calculus as a blind 19‑year‑old at Florida State University, where the problem bank for all math classes were stored as unlabeled images, and Florida State's answer to access was to have an assistant read the problems out loud for the student to solve.  I know I struggled with calculus.  I'm pretty sure that if the extent of my information was, let me read you the problem, now you tell me the answer, I would not have made even the minimal progress I did in calculus.

But some of you may ask:  Is my comparison apt?  I mean, after all, people use screen readers, don't always use refreshable Braille displays.  Sometimes they're getting the information from the computer auditorily.  How is that different than with a reader?  Well, you know, when you read, you don't read linearly.  Your eye goes back and forth.  It focuses on the area between the parentheses and then maybe it go goes to the denominator and it goes back to this and then to the other side of the equals sign and you're flicking back and forth as you need to, to determine the relationship of the pieces on the board, to return to my chess analogy.

Well, if you watch somebody who's an experienced screen reader using their software they're doing the same things with the arrow keys.  They're jumping around back and forth, returning to something, going slower over something, going faster over something else, doing in essence what you do reading.

So why would anyone think that having somebody read calculus problems aloud as a way to teach calculus is adequate pedagogy?  When the Florida State math department finally decided that maybe they should do something about this, a faculty member spent over three semesters trying to figure out how to remediate the problem bank.  In the meantime, the blind students were failing.

The sad thing is that faculty member was wasting his time.  A secretary in the math department did point out to him that she had found a solution online, but he doubted that a secretary would understand this problem.  What she'd found online is that there's an open‑source software that converts LaTeX, which is the language in which someone writes math problems on a computer, converts LaTeX mathematically to Math ML, which is the set of standards for a screen reader to read math correctly, both syntactically and read the symbols correctly, so that FSU faculty member had are really devoted three semesters to reinventing pi R‑squared.  Why am I picking on poor FSU, other than trial lawyers are mean and enjoy picking on people?

It's really to illustrate a point which is that for some interesting reasons, schools have been approaching the issues of access as improv investigation.  And seeking to cope with what have been in many instances self‑inflicted wounds believing that all of this is very difficult and that they're in it alone and each one of those premises I suggest to you is incorrect and that if you approach this issue with the same kind of rigor, care, planning, and contem ‑‑ I can't say that this morning ‑‑ contemplativeness that distinguish your institutions, then you will succeed at this.

So why are universities behaving atypically?  How did this happen?  Why and where is it trending?  First as I mentioned, I think we're worse off than we were when the ADA was enacted 24 years ago.  In fact, I think we're worse off than we were when we the Rehab Act was amended in the 1970s.  How can this be?

Well, consider the telephone.  In 1974, we had progressed to the touchtone phone from the dial‑up phone.  No accommodations were necessary as a blind person to use a phone.  You memorized the key pad once and you were ready to rock and roll, to do ‑‑ and some of you in this room may not be old enough to know this ‑‑ phones were used to make phone calls.

[ Laughter ]

Today, my office phone has dynamic screens that change the meanings of the buttons as I dial and conference and do this and do that, or they would if I knew how to use my phone.  The only way to use my phone effectively is to see it.  Without vision, you cannot use the phone, something that blind people used to be able to do without any difficulty whatsoever.

When the President of the National Federation of the Blind asked me in 1997 to start working on the issue of digital access, he said I can't buy a new house.  I had no idea what he was talking about.  And I said what are you talking about?

He said if I buy a new house today I will no longer be able to adjust the thermostat, cook a meal, do my wash, and use the drier.  Because all the buttons and knobs are gone and all the displays are digital.  So what we've seen is that progress hasn't just meant new apps, new opportunities, for those of us without disabilities.  But it's also meant the destruction of what equal opportunity had been there for people without regard to disability.  Is this the price of progress?  I would suggest to you it's not.  Digital software is composed of binary code at least I believe until somebody like Ron Stewart who knows techie stuff says I'm saying it wrong.  0s and 1s aren't inherently visual or audible or tactile.  They have to be rendered to be accessible to some sense.

In other words, properly designed digital content and properly designed software can make disability irrelevant.  If you can't hear, it can be presented visually.  If you can't see, it can be presented audibly and if you can't see or hear, it can be presented tactilely.

An example of how properly designed digital content can make disability irrelevant is the exciting development in October of the opinion in the Hathi Trust case.  For years if you did not have a print disability, you only needed in order to be able to use a library, to have an affiliation with something, be a citizen of a town, and you could use the public library to be an elementary school and you had the school library.  So going and doing research to do a report on Millard Fillmore was an easy thing.  We all took it for granted.

But research, that ability to go into the stacks and pull out different books and thumb through them and see what might be relevant that you want to check out and what you're going to put back up, that wasn't possible if you had a print disability.  Now, there are 12 million library books in the Hathi Trust that have been digitized in which the text at least is all accessible.  And the second circuit has said that making a digital book accessible to a blind ‑‑ to a person with a print disability is a fair use under the copyright law, and that means we can set up with a Hathi Trust a means of distribution so everybody with a print disability in this country whether it's because of cerebral palsy, upper spinal cord injury, blindness, dyslexia, whatever, is going to have 11 million books that they will have full access to.  That makes disability irrelevant when you're talking about research so the promise is there and it's a great promise.  We can turn what's been the great segregator into the great equalizer.  Why didn't that happen all along?  Why were we developing software and digital content that was inaccessible?  There were two reasons.  One is even as we've grown over the years to expand our sense of who we mean by "we," by the first person plural, it still isn't including people with disabilities.  The one thing I am certain I will hear every time I send a demand letter or a lawsuit to the operator of a website is that the lawyer for the website operator will say:  You know, my client wasn't thinking about the blind when they designed the website.  And I think of Steve Martin on Saturday night live saying to the judge:  I forgot.

And the judge says, you forgot that bank robbery was a crime?  Well, excuse me!  And I try to be nice so I don't say it's not mitigating that you forgot about the blind.  It's kind of extraordinary that you didn't think blind people, you know, would want to bank and use bank websites, or whatever it is the website does.

So one of the reasons that we haven't made progress is that we're still not counting people with disabilities in the word "we."

The other reason is market failure.  And by that I mean I'm turning the spotlight a little bit on you in the audience, because colleges and universities have not been saying to Pearson, to Google, to Blackboard:  By the way, please note we now have in our RFPs and in our contracts that we buy accessible, and if you want to sell to us, you're going to have to be accessible.

Now, the fact that Tennessee has passed this marvelous piece of legislation I hope is going to change that, but those who sell to you haven't had any reason to think about accessibility, because you all haven't been asking for it.  The market simply hasn't been there.

So why haven't colleges done that?  I mean, you all are the good guys, and you believe in access, you believe in information.  So why hasn't that happened?  Well, historically, it once made sense to say:  Access, that's for the experts at the disability student services office to handle.  I mean, when I went to college, the computer occupied the basement of the administrative building, and nobody was thinking about access to the punch cards that you weren't supposed to fold, spindle or mutilate.

And so the blind student got Braille books, and the rest of us had print books, and that was what an accommodation was.  You got somebody to go make Braille texts.  And ‑‑ but in this world, really you're going to say to the disability student service office:  Yeah, so we are distributing all material on Google Drive.  Google Drive is inaccessible but DSS, it's your job to deal with that and your job to deal with the fact that we went out and spent a fortune on a learning management software that's inaccessible, and that there's no online course registration, there's no automated access to student accounts, and on and on and on.  I mean, that's just not doable, and so it has been a while since it made sense to say that access was the responsibility of the disability student services office.

When I first started doing some of this work I thought the answer was to talk to the CIOs.  I thought about the cyber security example.  Once CIO offices started saying, Joe down the hall is responsible for cyber security, things started to change in that area.

I was mistaken, not the first or last time, because the CIO has no say on whether the French Department's going to use Rosetta Stone, whether the math department will use My Math Lab, which statistical software the sociology department is going to teach, much less whether HR is going to use Banner, or what the design of the admissions website page is going to look like.  So I guess the message is that to succeed at this, requires leadership from the top because the decision‑making is so disparate.  It's so spread out.  Or put another way if you don't have the support of your Chancellor and Provost if they're not on Board, I suggest you start playing solitaire on your laptop because you won't be able to get anything done.  Eve Hill will talk to you about the legal requirements that that are imposed on colleges and universities but I just want to give you a sense of sort of the facts on the ground as I see them.  Let's say a blind student is thinking about applying to your school and goes to your website to learn more.  There's a 5% chance that that blind student will succeed.  The last WebAIM study showed significant barriers on 95% of all home pages they tested of colleges and universities.

The common app?  Well, depends on what year we're talking whether it's accessible or not.  It wasn't, then it was.  And I think it isn't again.  But then they may have fixed it again.  Your registration materials?  One of the ironies I see over and over again when it comes to all the procedural stuff is DSS offices where the request for accommodation is a printed form that has to be filled out by hand.

Really?  Really?  The course catalog, and most cases I've been involved in was inaccessible.  The student account information, the same.  Untagged eBooks for chemistry, biology, other courses, for those of you who aren't conversant with the lingo what do I mean by untagged?  I mean the text is there, but none of the punctuation, presence of headings, being indicated, the presence of footnotes, something being identified as a caption to a picture or a sidebar that interrupts the text, so the whole thing reads like one continuous sentence from the beginning of the textbook all the way to the end.

That's something that actually can be fixed fairly easily in a fairly short time, but I have a client who had the one‑sentence college chemistry book, one‑sentence math book, one‑sentence biology book, and that same student, in taking the University's chemistry class, the software for managing and collecting the assignments was SmartWork and turned it into inaccessible softwares.  Biological concepts used a different software for that purpose, LearnSmart, but that's also inaccessible.

In fundamentals of ecology, the Professor insisted in posting course readings in PDFs, also inaccessible.  He distributed assignments on Google Drive, inaccessible.  When she had WebAssign for precalculus, the Disability Rights office told our client, you're wrong.  WebAssign is accessible.  The WebAssign people told us so.

Our client was right.  Statistics, my sat lab, inaccessible.  Finally, the disability student services office would set up meetings with our client by sending out invites on Google calendar even after our client explained Google calendar is inaccessible.  How, you might ask, did that client manage to succeed in the face of all of that?  She hasn't.

This, need I say, is not the education you want to be providing your students.  Later today, you'll be hearing from one of the very few students who has had the courage to come forward and try to do something about this, instead of simply finding the music department or someplace where accessibility is not much of an issue in suffering through, and I'm talking about one of my heroes, my former client Jamie Principato who is going to speak to you all later.

So my part in this program is not to steal the thunder of others, but if you're willing and even knowing that resources are tight everywhere, you're going to find out in the next two days that this is a fixable problem.  I want to turn things over now to the top federal cop on Disability Rights, that's Deputy Assistant Attorney General Eve Hill.  And here's what I want to tell you about Eve:  There may be one or two people in the country who know as much about the law of Disability Rights as Eve.  I'm not one of them.  But I'm quite certain no one knows more than Eve does about the law of Disability Rights.

There are very few people who have been working to effect change in this area for as long as Eve.  She started at a very early age.  But she is unmatched in her effectiveness, her persistence, and her accomplishments.  I could go on for some time about Eve, but I'm scared of her and she will get angry at me if I do.

[ Laughter ]

But I want to tell you that in this short time ‑‑ it's been about three year’s ‑‑ that she's been at the Department of Justice, she has accomplished an extraordinary amount.  Some of you may know about the Marrakesh treaty to make books available internationally in accessible formats to people with print disabilities.  I don't think Marrakesh would have gotten signed if Eve had not parachuted in at the last moment and made things happen.

She has enforced and really been the first time we've seen justice enforce the accessibility requirements for websites and other digital technology.  She has implemented the Olmstead community integration requirement in employment, and in enforcing Disability Rights in education, testing and health care and Olmstead is code, lawyers always hide behind it.  We're talking about integrating people with disabilities in this society.

The only blot on her was that before she became the Deputy Assistant Attorney General for Civil Rights she was all too briefly of‑counsel to the law firm of Brown, Goldstein & Levy.  We miss her, and she served among other things as Senior Vice President of Burton Blatt Institute of Syracuse University doing the Disability Rights work for the Burton Blatt Institute.  She founded the Washington D.C. Office of Disability Rights which was a cabinet level D.C. government agency.  She ran the Disability Rights Law Center, which on the West Coast causes people to quake in their boots when they hear DRLC is coming.  And she taught Loyola Law School and at University of Southern California Law School while she was doing that.

So time for me to shut up and let you hear from Eve.  Thank you.

[Applause ]
Keynote: Eve Hill, 
Deputy Assistant Attorney General for the Civil Rights Division, Department of Justice
>> EVE HILL:  All right, what terrible things will happen if I close this?  Everybody's got the password now, right?  Let's see.  There we go.  All right, no explosions.  Ooh, the beep might be dangerous.

Phil is looking at me like:  What have you done?  Thank you for inviting me here today.  Thank you for introducing me.  Don't let Dan introduce me again.  I've been asking people to keep their expectations low.  So Dan told you a little bit about the "what," what the problem is, and it made me a little depressed, so perk up.  It's going to get better.

I'm going to take a little time to frame the issue on the "why."  As a Civil Rights matter, why do we need to make our technology accessible?  Quite simply, the answer is:  Accessible instructional technology is a Civil Rights issue.  The Americans with Disabilities act, not to mention Section 504 requires public and private institutions of Higher Education to ensure that what they teach, and in fact all their communications, whether with students, parents, alumni, sports fans, the general public, faculty and staff, all those communications, are communicated to students and those with disabilities equally effectively as they're communicated with students and others without disabilities.  Pretty simple.

Accessibility's not optional.  The current angst about the interplay between technology and disability Civil Rights is really just a version of the same concern we as Civil Rights lawyers see over and over again.  We as a society design our laws, our buildings, our websites, our books, our classes to serve the many, the majority, and often we forget to think about how they operate to exclude the few.

Think about this:  We used to build buildings, schools, sports facilities to be inaccessible to women.  How many times did we have to say well there are no women's bathrooms here so we really can't have them here?  And inaccessible to minorities?  Well, we have separate places for them.

So these things have been built into our societies for a long time and this is just the latest iteration of that.  But now as a society, we recognize that people with disabilities have a civil right to be included, included in everything, including our classrooms.

And we've recognized that having a disability isn't inherently a basis for excluding people with disabilities, from society and everything that that includes, including education.  It's not a disability that excludes a wheelchair user from a classroom.  It's the stairs.  It's not the disability that prevents a student with a service animal from living in the dorm.  It's the no‑pets policy.

It's not the disability that excludes a child with asthma from going on a field trip.  It's the policy that says you can't bring your inhaler with you.  And it's not the disability that prevents a kid with depression from living on campus.  It's the stigma.  It's not them, the people with disabilities, that are unable to participate.  It's us who are keeping them out.

So according to 2012 data only 12% of students with vision disabilities have graduated college with a Bachelor's Degree or higher, compared to about 30% of the non‑disabled population.  For people who are deaf or hard of hearing this is older data, all I could come up with, only about 5% graduate from college compared again to the 30% of people without disabilities and 70% of deaf students who enroll in college drop out compared to 40% of kids out disabilities kids.

Students.  It's not the disability that prevents those young people with vision or hearing disabilities from succeeding in college.  A lack of sight or of hearing doesn't affect your intellectual ability.  It's the lack of accessible communication that keeps them out, and keeps them from succeeding.

In the past, as Dan talked about, that lack of access was created by paper and books, and by classroom lectures, which were inaccessible, sort of inherently.  And so they had to be translated either by a sign language interpreter or by captioning or, for lectures or into audio in the case of books and paper materials.  So we used sign language interpreters.  We used realtime captioning.  We used human notetakers to translate for deaf people.  We used readers and tape text to translate for blind people.

And those extra humans, it's an extra human for each person with a disability, had to be provided over and over and over, for every deaf or blind student, for every book, for every class, for every year.  See the costs mounting up.  But now technology is a real opportunity.  In the form of digital text, electronic documents, websites, and assistive technology like screen readers for people with vision disabilities, and in the form of digital video, realtime and non‑realtime captioning, those things have now made the accessibility of instructional content more like the accessibility of classrooms.  Build it accessibly at the beginning and you don't have to have a human follow that student around all day every day for every class, for every year and so on and so on.

So just like accessible buildings, accessible websites and learning technologies lead to better education in the ways you'd expect:  More people with disabilities can now enroll.  More people with disabilities can pay their tuition, contribute to the class discussions, and I recently heard a presentation that laid out mathematically that more diversity of perspectives in solving hard problems leads to better answers to those problems.  You want people of different perspectives to be there.

So anyway, that aside, not to mention more students with disabilities will actually graduate.  How many of us here want our students to graduate?

[ Applause ]

Good.  Good, good.  How many of them want them to be alumni?  How many want them to donate back when they're alumni?  How many hands on the donate back thing?  Seriously?  How many want your students to get jobs?  Contributes to the donating back and feeling good about your school and contributing to your college.  So this all means that they can graduate, by demonstrating their capability and not fighting with you constantly about the technology, they can get jobs, and they'll have a positive feeling towards their Alma Mater.  Win, win, win, win, win.

But accessibility also leads to more business in the ways you might not expect, so think about accessible buildings.  Not only do people with disabilities then come to your accessible building, go in and participate and buy stuff, but so do their friends and their family.  And so do people without disabilities, people with baby strollers and suitcases and limps like poor Dan this morning and high heels and all the other things that make getting over the barrier of stairs more difficult.  Same phenomenon happens when you make your technology more accessible whether your website or lectures or kiosks.  Not only with the disabilities you think of patronize their school and pay tuition but people who care about people with disabilities will do so, the friends who want to go and be in a diverse campus community.

Future employers who may hire your students, they want to see that you have a diverse student body, and that the diverse student body will translate into diverse employees for them, because as I said before, diversity of perspective leads to better answers to harder questions.

And not to mention that the Department of Labor recently came out with Section 503 regulations under the rehab Act which requires federal contractors to take affirmative action activities to achieve 7% representation of people with disabilities in all job categories of their work forces.  So they're looking for students with disabilities who have the skills and the education that you can provide them that they need.

But other people who don't even consider themselves people with disabilities will also use your technology, and be better able to be students at your schools.  For example, the accessibility features that make a website accessible also make it easier for people with cognitive impairments to use and by cognitive impairments I don't just mean people with intellectual disabilities or people with learning disabilities, although those count too, but people who are aging and people who are multitasking, not completely focused on what's going on in front of them on the computer screen.  There aren't very many of those.

You may not see aging people as your major demographic, although those of you interested in continuing education, that's a major demographic.  But you do likely see them as alumni and donors and sports fans and others, and they need to be able to access your website and think:  Oh, this is great.  I'm going to come to this event, I'm going to participate in this.  I'm going to give to this.  I'm going to show up for this, rather than say:  This is too hard.  I'm going to go, give, go, participate, with this other college, or with this other entity.

And studies show that older people don't use the internet and other technologies at the same rate as younger people but those studies show that it's because those things are too hard, too complicated.  They can't find their way through them.  The studies then show that if you make it easy for them, they'll use it, they'll use it every day, just like the kids do.  Because the accessibility makes it easy to use, you achieve that by thinking about accessibility all the way through.

And the benefits of accessibility to other students are important, as well.  Accessibility results in better organization of for example a website, and more flexibility in how people can take in content.  So it works better for students with learning disabilities, but also for students with different learning styles.  I need to get things visually.  Others need to get things audibly.  Others need to get things in a combination.  You want your students to learn the material that you're teaching them.  If you can give it to them in a way that's flexible enough to respond to how they can take it in, it's a win‑win again.

So how do we move away from a world where we design everything, including our technology, inaccessibly?  And by doing so exclude people with disabilities, and make it harder for people without disabilities?  That's what the ADA was designed to address.  We do this in the same way that we do it for other access barriers, so now under the ADA, new buildings have to be built from the beginning with accessibility features built in, old buildings have to be made accessible when they're altered and old buildings that would aren't being altered have to be made accessible as you go along either as a matter of readily achievable barrier removal for private entities or as a matter of program access for public entities.

State and local government entities have to allow reasonable accommodations to their laws and their practices and their activities to accommodate people with disabilities, and they have to incorporate variances and ways to request those changes in advance.  Employers have to change their rules to accommodate employees with disabilities.  Doctors and theaters and others have to change the way they communicate with their customers with communication disabilities, and to be prepared to do that by having contracts and relationships with sign language interpreters, with CART providers, with Braillers and so forth, in advance.

And restaurants and other public accommodations have to train their staff to, for example, read the menu aloud, or just to allow the service dog to come in.  If covered entities don't prepare in advance, then when a person with a disability asks for an accommodation or tries to receive access, it won't happen.  Either it won't happen at all, or it won't happen on time.

And even when it does happen, it would require a person with a disability to engage in a level of begging or not begging but confrontation that people with disabilities don't really want to do.  None of us really do.  Those same issues apply in the technology field.

The ADA doesn't accept theoretical access.  It requires real access.  So in keeping with the ADA's movement away from charity‑based thinking, "this is a special thing we'll do just for you," and towards rights‑based thinking, the ADA requires covered entities to be prepared for people with disabilities to be their customers, their employees, their constituents, and their students, all the time, as if we might be everywhere, because we are everywhere.

So in ADA settlements, we at the Justice Department require covered entities to establish working relationships and contracts with interpreters, so they'll be ready in advance.  We sometimes require them to purchase and set up video remote interpreting so they'll be ready in advance.  We require them to train staff, and adopt and publicize policies.  In all these contexts, not just technology, just don't want you to think we're just picking on the technology people in Higher Education.  This is an across the Board approach.

But why is this relevant to technology?  Because as I said the same dynamic is playing out here.  The ADA requires equally effective communication, equally effective as what you communicate to students without disabilities, also communicated to students with disabilities.  Same information, same timeliness, same convenience and ease of use.  That requirement applies to both public and private colleges and universities, as well as public and private elementary and secondary schools.

An after the fact on request approach which is what we've used in the past through disability student services offices doesn't work when we're talking about equally effective communication of electronic and digital information.  Think about it.  Websites and other technologies are available 24/7/365.  Everywhere you go, even just everywhere you go.  So in order to provide equal access through some other means than making your technology accessible, you'd have to be having people, those extra humans, following people around day in and day out.

How much would that cost?  And would it really work?  Is a staff person really going to read through the entire website in order to find what the person with a disability is looking for?  What if the person with the disability is just browsing?  I don't know what I'm looking for.  I've seen sighted people get bored, tired, reading a restaurant menu aloud and decide well, he doesn't really want chicken today.  I can just tell.

And what if the person with the disability is having to enter private information, like medical information, like financial aid information, credit card information for a donation?  Then you're really in trouble.  And in the educational context, it's particularly clear that separate but equal forms of access aren't effective.  So will a school provide readers or interpreters on‑call, 24/7/365?  Will they go home with the student on break because the other students get to do their work when they're home on break?

Will it sit with them in the laundry room doing their laundry because the other students can do their homework when they're sitting in the laundry room?  And it's particularly clear these ad hoc approaches to technology access won't work for the students themselves.  The stakes are very high for these students.  You don't get to go over and do it again.

Unlike with so many services, you can't just take your tuition to the college you're at down to the street to another college.  You already paid it.  They won't give it back, for one thing.  Instead, you lose that money.  You lose that learning time while you have those conversations and try to negotiate a way of making it work, whole semesters.  You miss out on information.  So you can't demonstrate your knowledge, and you get bad grades.

And too often you don't graduate at all.  So you lose your tuition money, and you lose the opportunity to make hundreds of thousands of extra dollars over the course of your lifetime in salary.  And how is a blind parent going to help her child with homework or help make sure that her tuition money is being wisely spent?  When the online programs aren't accessible to her?  And after she requests accessibility, it takes 6 months.  And then you find out your child hasn't been going to class the whole time.

So an after the fact, on‑request approach to technology access would lead to schools losing students and donations and employees, don't forget them, and employers who might hire your grads.  It leads to students losing learning time, and tuition, and opportunities.  It leads to employees losing jobs, and schools losing good employees, not to mention the employers who would want to hire your grads.  It doesn't work for anybody.

So have I made this point enough?  Up‑front, built‑in, accessibility is called for in order to actually achieve the ADA's requirement for equally effective communication.  And the disability community and the ADA are not satisfied with late, inferior, or "special" accessibility, even if you give it to us for free!  They require access to the same information, the same technology, the same entertainment, the same books, the same class materials, the same banking, the same everything as everybody else.

And because electronic and information technology are new, and being developed anew all the time, just like buildings, we look around and we say:  Why can't those be built accessible from the beginning?  And they can.  So we at D.O.J. are enforcing the ADA in ways that ensure that technology is designed and implemented so it actually achieves equally effective communication, both in educational institutions and elsewhere.

I'm going to talk a little bit about the "elsewhere" first.  So we've done a number of cases on websites.  Just recently in Orange County, Florida, we required the Orange County, Florida, clerk of counts to make its website comply with web content accessibility guidelines 2.0 level AA.  You'll want to remember that, WCAG 2.0 level AA and to be prepared to provide any document in its electronic filing system in an accessible format on request, timely on request.  H&R Block, we in the National Federation of the Blind reached a settlement agreement with H&R Block to make its website, tax filing utility and mobile apps all comply with WCAG 2.0 level AA and the website will be accessible for the start of the next tax filing season on, tick, tick, January 1, 2015.

In additional the web accessibility Coordinator adopt a web accessibility policy, train everybody on accessible design for its web content, evaluate employer, employee and contractor performance based on their success in achieving accessibility, conduct regular automated and user group testing and hire an outside Consultant to prepare annual independent evaluations of their accessibility.

Not to mention paying $45,000 to two individual Plaintiffs, and a $55,000 civil penalty to the government.  We filed a number of Amicus briefs in cases involving website accessibility including against Netflix I had not captioned its online streaming videos and which is now going to caption 100% of its online streaming videos this year.

But in education, we've worked on the issue of electronic books.  In early 2010, the Justice Department, as a result of complaints filed by the National Federation of the Blind ‑‑ sorry, I've got to keep mentioning them, they keep doing this ‑‑ reached settlement agreements with 6 colleges.  The agreements require the schools will not purchase, require, or use in the curriculum the Amazon Kindle DX eBook reader or any other eBook reader that is not accessible.  Schools have to ensure that a student who is blind or has low vision can acquire the ‑‑ this is going to sound like a mantra too ‑‑ same information, engage in the same interactions and enjoy the same services as sighted students with substantially equivalent ease of use.

And following up on that in June 2010, the Justice Department and the Department of Education wrote to all college presidents throughout the country, you should have gotten this letter some of you.  I'm sure it's taped to your wall ‑‑ throughout the country explaining that requiring the use of inaccessible emerging technologies in the classroom violates the ADA.

In May 2011 the Department of Education followed that up with frequently asked questions making clear that in addition to other things, that 2010 dear colleague letter extends beyond eBook readers to all kinds of other technologies, and also applies to elementary and secondary schools.

Lest we think poor Kindle is being picked on, in 2012, we reached a settlement agreement with the Sacramento public library which purchased Barnes & Noble Nook eBook readers also inaccessible and lending those to the patrons.  So the settlement under that case under Title II requires the library to buy at least 18 accessible eBook readers to people who need accessibility and they'll be reserved and prioritized for people who are blind or have other disabilities that make the Nooks inaccessible for them.

We're doing some work on online courses.  I can't tell you the details but lots of colleges are offering online degree programs or classes and some exist solely on the internet.  Most colleges today I think rely on some internet and other technologies in course assignments, discussion groups and other administrative and logistical functions at the very least.  As schools offer online document sharing, Jan talked about Google Apps document sharing, as we offer web conferencing, streaming video, social networks and even, this scares me a little, virtual reality campuses ‑‑ yeah ‑‑ I could be whoever I want to be through my, what do they call it, avatar ‑‑ but accessibility of those technologies to students with disabilities is going to be essential from the start and the Department of Justice has long taken the position that both state and local government websites and the websites of private entities that are public accommodations are covered by the ADA and are required to be accessible.

So all your online offerings have to be accessible, too.  But it's not just web.  It's all kinds of things.  Last year, we reached an agreement with Louisiana Tech University, because it used a version of an online learning product that was inaccessible to a blind student.  The student's lack of access to the course materials lasted nearly a month into the quarter, at which point the student was so far behind in the course work that he had to withdraw.  The settlement resolves allegations that in another course the same student was still not provided accessible course materials for the in‑class discussions or the exam in a timely manner, so under the settlement agreement, the University is going to have to do a number of things which I'll lay out for you a little further along.

And just this year we filed a statement of interest in a case against lucky brand, you may have bought their jeans, well, your kids may have bought their jeans.  Some of you are clearly, yes, still buying Lucky jeans.

And the statement of interest in that was to clarify that the effective communication requirements of the ADA apply to touchscreen point of sale devices.  So those things where you go in and you enter your PIN by touching the screen, these are not accessible.  I can't tell where the button is.  So we made clear that the ADA applies to those, and that those have to be accessible, as well.  Especially when you're required to enter your personal identification number.  Somehow the stores thought it was okay to say, what's your accessible ‑‑ your ID number?  Tell me your personal PIN.  Did everybody hear that?  Her personal PIN, oh, and your credit card is this number.

Okay.  So we're not just doing cases.  We as Dan mentioned participated in negotiating the Marrakesh treaty.  I love the idea of parachuting in.  But, no, it was a plane.  The Marrakesh treaty to facilitate access to published works for persons who are blind, visually impaired or otherwise print disabled, long name but what it does is expand international law to facilitate the creation of accessible format books and to allow cross‑border exchange of those books.  We have more accessible books here and we need to be able to exchange them with other countries, who have fewer accessible electronic books.

And finally, rule‑making.  We're addressing technology accessibility in our rule‑making.  We issued an advance notice of proposed rulemaking on accessibility standards for websites and expect to publish two notices of proposed rulemaking soon, that's all I can say, one under Title II for public entities and one under Title III for private entities on the topic of accessible websites.
And that's just D.O.J.  NFB has resolved complaints with Florida State University for an inaccessible eLearning systems and clickers.  You all use clickers?  Click, click, click?  I've never used one.  I'm old.

And that settlement included a payment of $150,000 in damages to two students.  They also resolved a complaint with Penn state for inaccessible course management software, websites, classroom technology, clickers and banking.  And filed suit against Miami University regarding inaccessible textbooks, course management software and more.  And even they're not alone.  The Department of Education has reached agreements with South Carolina Tech about its inaccessible websites and with the University of Montana regarding inaccessible websites, library databases, live chats, videos, court registration and learning management systems.  In that case it was Moodle.

So I'll use Louisiana Tech as an example of what these kind of agreements require.  Number one, training on the ADA.  Training on the ADA not just for the people who design your technology but for the people who use it and create documents and course materials.  Don't forget the faculty.

D.O.J. will not go away because you said, well, that was created by a faculty member, and we got no control over them.

It requires reporting.  It requires $23,543 in damages for one student.  It requires an audit of their technology.  And then adoption of a variety of policies, policies that the University will only buy, develop, or use accessible technology and materials.  That technology will provide equal opportunity to use the technology fully equally and independently, that all new web pages will meet the WCAG 2.0 level AA standard that existing web pages made since January 2010 will meet those standards by December of 2014.  Again, tick tock, gotta check on that and that legacy and archive pages made before 2010 will be made accessible on request in a timely manner.

And that there's more.  All new instructional materials and online courses will be accessible at the same time they're available to non‑disabled students.  Existing instructional materials and online courses since 2010 will be made accessible by December 2014, and other technology, apps, hardware, software, telecom, multimedia, yada, yada, yada, will be accessible if the technology's commercially available, and if unless it results in an undue burden or a fundamental alteration.

And then this was I thought really interesting.  Their technology contracts will require the contractors to warrant compliance with WCAG 2.0 level AA, provide accessibility testing results and written documentation of accessibility.  We will not take their word for it.

They will require the contractor to respond promptly to complaints, to indemnify the University for inaccessibility.  This is a good one, contractors tend to notice when they're going to have to pay you back if it turns out not to be accessible.

And that the University will develop procedures for determining when accessibility is a fundamental alteration or an undue burden so you don't have just a department head going, seems expensive.  They'll establish an office to help achieve accessibility, they'll develop an exceptions policy that so when something is a fundamental alteration doesn't say well, too bad, student, you can't get it, will provide an alternate means to make all the information accessible and do regular audits of its technology.

I've got so much time!  So what's my message to you?  You've heard two of them.  I've said them 100 times, right?  The ADA requires accessibility.  You shouldn't do it after the fact.  You should do it first.  It's a Civil Rights issue.  Same time, same information, same ease of use, independence, all good.

But how do you do that?  The Louisiana Tech settlement is kind of a model.  For some of you the school administrators, procurement officers, professors, government officials it's to be a conscientious consumer.  Minimize your ADA risk, and commit yourself to a diverse student body, alumni community, donor base, sports fan base.  Everyone from multitaskers to people with disabilities to elderly people.  So ask your technology vendors whether each piece of technology is accessible to people with disabilities.

List some disabilities so they know what you're talking about, because accessibility can mean, yeah, we make it available to everybody.  If they say "no," or if they don't know, stop!  Do not pass go!  Do not give them $200!  Move on to the next vendor.

If they say "yes," ask more questions.  How do you know it's accessible?  What do you mean by accessible?  What tests did you do?  What standard did you apply?  Can we see the test results?

Note:  A VPAT for those of you who have heard of a VPAT that says partially compliant, means:  Not compliant.  Put in the contract that the technology is accessible, that accessibility is an essential term of the contract.  That if it turns out to be not accessible the vendor will fix it, and give you your money back or indemnify you for any damages you have to pay and any damages that anyone who sues you demands.

Then develop policies and systems in your own system to build in access.  Test it.  Monitor it, and remediate it.  Train your tech staff and your professors and the staff to ‑‑ and anybody who creates documents or other content about how to make documents and other content accessible, and require it.

Include accessibility in performance evaluations and hold people accountable.  And when a customer or a client or student or an employee raises an accessibility problem, fix the problem, particularly first for that student, client, employee, and apologize ‑‑ goes a long way ‑‑ and then fix the problem permanently for the technology.  Too often, we will say:  Well, we're going to give you a reader.  It will be okay for you.  Even the reader's not really adequate as Dan had pointed out in a number of situations.  And then you won't fix the technology.  You gotta fix the technology.  We're everywhere.  Did I mention that?  We're coming!  We're graduating, we're smart!

There are going to be more students, and donors and alumni and sports fans and staff who will need that accessibility.  And then hold the vendor, or the staff person, accountable for the screw‑up.  And then tell your friends and colleagues about the problem with the vendor, so they don't have to make the same mistake.

Don't fix it and forget it.  When you make changes or updates, check the accessibility again.  It's very frustrating to those of us on the outside to say:  Oh, it was so good yesterday, and then they broke it!  And then brag about it.  Being explicit about accessibility will give your students confidence they should enroll at your school.

It will give you a competitive edge.  It may deter me from looking too closely, or Dan, although you never know about Dan ‑‑ and it might even bring you other students and parents and donors who care about accessibility, and that you're taking it seriously, because they have disabilities themselves, or they know someone and care about someone who does, or because they know it's the right thing to do.

For some of you, tech folks, designers, programs, content creators, your job is to be an innovator, so get the right attitude.  Accessibility isn't a barrier to innovation.  Accessibility is innovation.  Accessibility isn't a barrier to getting your lessons across.  It helps you get your lessons across to more people who learn differently.

Nor is accessibility an after‑thought.  You want as many people as possible to use your technology and get your lesson.  Might as well build it that way from the start.  Get the information.  Do you know what accessibility means and how to do it?  Do you know how to show people that your technology is accessible?  And that your competitor's isn't?  That sometimes works.  Bring in experts, including people with disabilities.

And take it seriously.  Build it into your development system.  Prioritize it.  Things have to be accessible at the beta stage, if not before.  You can't roll them all the way out and then say:  Whoops!

Accessibility bugs have to be prioritized at the same level as bugs that interfere with other people's ability to use the technology, like, really high.  And ignoring access problems doesn't make them go away.  It makes them get bigger.  You keep adding to them, and it makes it more difficult to fix.

So no matter how you look around and say, oh, this is a real problem, start!  Start somewhere!  Thank you all for having me today.  I really enjoyed it.

[ Applause ]

Q & A with Dan Goldstein and Eve Hill

>> TRISTAN DENLEY:  I believe we have some microphones that we can cycle around, if we have any questions.

I thought maybe you might have some questions based on that keynote and then we'll probably have time for a brief break before we have this joint Q&A.  So it looks like we have some microphones coming.  Anybody with a loud voice who would like to kick us off?

>> DAN GOLDSTEIN:  While we're waiting to distribute the microphones I wanted to add to something Eve said at the end.  There is a magic potion that can ensure that I'm not darkening your door with a lawsuit, and that is if you're transparent.  That is to say, if you said, here's what's been fixed, and here's what hasn't been fixed, and here's our plan for what we're going to fix, some of you are thinking:  Wait a minute, we're going to acknowledge we have some things that aren't accessible?

Guess what?

>> EVE HILL:  We know.

>> DAN GOLDSTEIN:  We know, right?

[ Loud microphone feedback ]

That was very dramatic.

[ Inaudible Comment ]

What I was going to say was that no lawyer in his right mind is going to go and say to a judge, please order the University to do X, Y, Z when the University has already said:  We have a plan to do X, Y, Z, and given the rate at which things happen in court, X, Y, and Z will happen before we get ‑‑ .

[ Unstable audio ]

But the other thing is from the point of view of damages, one has to show that we're deliberately indifferent and if you've said, here's what we're doing voluntarily, and put it out there, you know, here's our plan on the website, you're the opposite of deliberately indifferent.  So one of the nice ‑‑ it's not the reason to do it, but one of the nice side benefits to being transparent and accountable to yourself and actually knowing what you're doing when you get up in the morning on this issue is that it's a vaccine against people like me and Eve that you might or might not want to see socially but you don't otherwise really want to hang out with.

>> TRISTAN DENLEY:  So some questions for Eve?

>> Since as a system TBR is actually in the process of an RFP again on our learning management systems and we are taking accessibility into account obviously, you mentioned several of these cases, and the words LMS or learning environment.  You also listed Moodle.

Can you give us any other names that have been problematic?

>> EVE HILL:  So the difficulty of being a federal enforcer is that I can't talk about investigations that are ongoing, so I can only talk about the ones that are done, and Moodle is the one that is done.

Do you have any you can talk about, Dan?

>> DAN GOLDSTEIN:  Well, the problem is ‑‑

>> EVE HILL:  He doesn't have that restriction.

>> DAN GOLDSTEIN:  I don't, but on the other hand, I'm burdened by ignorance but part of the problem is that at different points in time, I might have said, you know, Blackboard is in good shape.  I don't know that I would say that today.  Companies are not necessarily consistent in maintaining accessibility, and I think what you have to do has to be evidence‑based.

For example George Mason does use their testing of anything they're going to buy, and I think not each individual institution needs to do that, but somebody needs to do that, and share the information, so that ‑‑ I see Scott nodding his head so I must have said something right.

[ Off microphone ]

>> With no ill effects this time.  The thing I would add to that is there are 22 versions of almost every course management system that's out there, and so asking which one at any point in time, or ‑‑ and what other people have done is problematic when you have to make sure you're talking to them about the right system and the right change.

So in‑house testing at some level, or at least what Eve mentioned, and I have to say one when I'm on, I'm just doing Eve's presentation over again for the most part so I have to rethink some of that.

But what Eve said about, if they tell you it's accessible, you need to ask them how they know, and get some demonstration of what their process was, and not ‑‑ so you might be able to read that and rely on a review of it for the most part, but don't just take, you know, a statement that we've done it, because that may well mean their programmer thinks it's accessible, not that they've actually tested it.

>> EVE HILL:  And what Dan said about the right version is important.  So we ran into this in another context.  It was not an investigation, with PeopleSoft, which is human resources management.  There's a version that's not, and then there's an add‑on that will be accessible.  You gotta be sure you buy the add‑on, right?  So ask what the options are, and make sure that you're buying the one that's accessible.

And Ron has something.

[ Off microphone ]

That is the other piece.  Get the accessible one and implement it in the accessible way.

>> DAN GOLDSTEIN:  That's right.  On some of the more complex softwares, you hire a third‑party developer to brand it for your school or whatever.  And that's an area where actually Oracle has come out with some accessible products, and then a third‑party developer gets their hands on it or a University or the County or whoever, and the developer proceeds to take something accessible and render it inaccessible.

>> If you're going to acquire or develop or build or implement a learning management or course wear management, call them whatever you want, they're the same thing, SMS, LMS at the base they're all the same thing, first thing to do is look and see if there's accessibility information and if there isn't, just say "no."  Most of the big learning management systems including Sakai, Moodle, unfortunately a lot of the systems are being bought by the bigger vendors and when they buy those systems they destroy the accessibility on them because they're trying to drive you to their main product.  Most of the systems the portal accessibility, the shell accessibility, is pretty good.

It's your content that you're loading up that's the problem so you can have a Blackboard implementation without all the bells and whistles and have it be fairly usable with commonly available assistive technology and I use that term deliberately.  You can't just test with Jaws because all that does is ensure compliance with Jaws.  It doesn't ensure the accessibility of your material.

But once again we get back to:  Test it, test it, and test it again.  When you go out and acquire a major system, do you have a suitability to task evaluation protocol that you use?  You're spending half a million dollars to implement an LMS.  How do you know it's going to do what you want it to do?

Accessibility needs to be a part of that.

>> EVE HILL:  There's another question in the back. 

>> Even with testing, how do you gauge accessibility?  In other words, is there a certification for vendors?  Is there some safe harbor that we can rely on to declare we are accessible?

>> DAN GOLDSTEIN:  You want me to take a shot at that?  All right.  I think there are two ways to look at that.  For web‑based products and indeed for software, you have the acronym that Eve mentioned before, WCAG 2.0‑AA.  This is the worldwide web consortium's web accessibility guidelines, 2.0‑AA.  And that will be applicable for many products, but this is where user testing becomes important, because if you have some users and they come back and they say, I can get the same information, and I can do the same things everybody else can do, and I can do it in about the same amount of time, then you're there.

>> I understand that but it seems like that turns each of us into compliance experts on what is truly accessible and what's not.

>> DAN GOLDSTEIN:  Well, that's a good point, too.  And I think that's not a practical solution, but one of the reasons that you feel it turns each one of you into a compliance officer is that you don't have one of you who is a compliance officer, and the University of Montana has been giving progress reports to the Department of Education on how it's coming in implementing the agreement, and one of the things they've done is to create the position of EIT Accessibility Coordinator, and I'm not going to read the whole thing, it's too long, but Lucy France, who's the General Counsel at Montana, describes the position as providing leadership and guidance and acting as liaison to all the functional areas where EIT is developed or procured in Montana's educational and business activities, recommends best practices for new and existing technology, recommends and advises on accessibility criteria for integration in the development and testing processes, procedures, resource requirements and schedules, identifies and recommends tools for developing and testing the accessibility of EITs, assists or facilitates the EIT exceptions process, which is something I think Scott will talk about that I think is a terribly important thing.

Developing and maintaining for compliance the policy, procedures and guidelines.  Drives the resolution of issues.  I'm not going to go on but it covers planning and reporting, training, promoting, all of the areas that touch on both getting things that are accessible and keeping them accessible, and right now, if I walked into most CIO offices and I said, who on your staff is responsible for accessibility, it would be, like:  Yeah, that's been on my plate.  We need to do something about that.

And nothing's gonna happen if you don't have somebody who's answerable.

>> EVE HILL:  And there are a number of Consultant groups, and not enough at this point, but growing that can test and give you feedback on accessibility of different products, particularly as you bought them.  Tim?

>> TIM CREAGAN:  Tim Creagan, this is a mini preview, tomorrow what I'm going to be talking about is accessibility standards.  What Eve and Dan have been talking about, they're talking about the term accessibility, and those are supported, those are references to external standards.  The Access Board is a very small government agency.  We have 30 staff, and we write the standards and the guidelines that implement the Americans with Disabilities Act, which is the built environment and that Eve has been talking about as well as programmatic activities so we wrote the guidelines and then the Department of Justice adopted those guidelines and incorporated them into the law so they became part of the law.

Similarly, we wrote standards for accessibility under what's called Section 508 of the rehab Act.  What I'm going to be talking about today is because of the way Section 508 is drafted, when we're asked the question, what is accessibility, the answer in the government context is:  Compliance with the 508 standards.  Then the next question is:  What exactly is compliance with the 508 standards?  Because the government has many agencies that have diverse missions and diverse processes, the 508 standards were deliberately written to say:  These are the requirements.  How each agency implements them and how you interpret them is up to the Agency.

For those of you who do standards work, many standards are written where they have conformance requirements in the standard.  Section 508 typically does not have that for those reasons, and I will talk about what the government has developed as conformance measures in the environment, and what the agencies do to address that issue.

Separately, I'll be talking about the web content accessibility guidelines, which is WCAG 2.0.  That actually has a lot of conformance material built into them which you can reference which makes it a lot easier to say what does this mean?  Make something perceivable and I can look up the guidance right there in the document and I can go okay, that's what this means.

So the questions you're asking about what's conformance has spawned America being a great entrepreneurial country.  People come forward and say I'm an expert and I can certify it.  Everybody's looking for the good housekeeping seal of approval.

Well, in the accessibility field, there is no universally agreed good housekeeping seal of approval.  What it works down to is, the entity has to decide, when we talk about accessibility, what do we mean?  Okay?  You may be guided in part by Department of Justice settlement agreements as applied to your entity.  You may go beyond that settlement agreement but then once you've got that policy in place then you can build your conformance plans and testing around them.

And I'll be talking about all of this material in greater detail tomorrow.  Thank you.

>> SCOTT LISSNER:  So I would add to that, real quickly, that right now there are a number of accepted standards that are not all one standard, there's not one legal standard but there are a number out there.  There's 508 standards that apply to federal purchasing.  There's the WCAG stuff.  But if you don't have one picked, you're not even on the field yet.

So pick one of those, and then I would encourage the joint force that this room represents to lobby for one of the three places that are moving to a unified standard, so you know where you have to go from what you pick the short distance to get to the unified standard.  So there's work going on with the Access Board.  There's work going on with the TEACH Act that's in Congress and there's some agenda with Justice about developing web standards.  Which one of those will get to the gate first with a standard that's useable, we don't know.

I think my worst nightmare is they all three get there at the same time and aren't the same, but you're not ‑‑ if you don't have a standard on campus, then you're not even in the track.  When you read those three standards, they're not that far apart, they're not moving in opposite directions.  Pick one, use it in the interim, and then, you know, talk to the folks at the system level, talk to the folks at the regents level, talk to your representative that pay attention to things like the TEACH Act that's in Congress or the legislative agenda and say:  A clear standard, which is a big piece of what I'm going to talk about later today, is going to make our compliance, our access, and our Risk Management all much better. 

>> Let me add one thing that says this is only going to be difficult for a while.  And what I mean by that is, right now, there's not a reason for your vendors to compete on the basis of accessibility.  And sad to say the ADA and 504 doesn't let us sue the vendors.  Be happy to do that.  Nobody likes to sue a library.  Nobody likes to sue a University but the last two years, the University of Michigan until this fall, University of Michigan sent out an e‑mail to every faculty member and every student saying:  You may not use Google Docs for any University‑related work, because it is inaccessible.

This from the school that graduated Larry Page.  Google wasn't very happy about that.  And some of you may have seen the latest Google blog post, which announces massive changes to making Google Docs accessible.  I think there's some cause and effect there.  So what's going to happen is, when you all start talking about accessibility, the vendors are going to start competing, and they're going to take the burden off you, because they're going to say:  That company just meets one of the three standards that's Scott Lissner mentioned.  Ours meets them all.

And you're going to have ‑‑ this is called an entrepreneurial opportunity, if you create it.  But if you don't ask for it, I can tell you, years ago, meeting with the American bankers Association, you now will see an earphone Jack on pretty much every ATM but that used to not be the case and a meeting with the American bankers Association, they're saying we would love to install accessible ATMs but nobody is making them.  And we go to NCR and Diebold and IBM and they say we'd love to make accessible ATMs.  The technology to make an ATM accessible predates ATMs.

But none of the banks are asking for it.  Fortunately, Diebold made the mistake of owning some ATMs that I think they repossessed them or something but were available to consumers, and that allowed us to sue Diebold and start the ball rolling, but it's a chicken and egg problem, where you all need to take that first step.

>> EVE HILL:  Yes?

>> Eve, could you speak, and point us in a direction so that we could at least look at materials and know how to make some programmatic decisions for students, or to guide students?  And I'm thinking of the broad array of what I call eye‑hand coordination skills, if it's a student in med school who wants to be a surgeon but may have difficulty.  Culinary students who have to struggle with knife skills, police officers who have to have certain standards in terms of protecting the other officer if it's a high‑risk situation, on and on, in the way of examples.

How do institutions guard both the rights of the individual who may want to pursue a course of study in some of these areas, yet be fair with the institution in terms of, is there a reasonableness test or something you could point us to to guide us in that area?  Thank you.

>> EVE HILL:  Sure.  That's a common question for colleges and universities.  Well, I'm training a blind student to be a doctor.  I don't think a blind student can be a doctor.

Well, you're wrong.  There are a whole lot of things that a blind person can do in the medical field other than be a surgeon.  So don't assume ‑‑ the first issue is say:  Don't assume we know every job a person is going to be able to do, and that this kind of person won't be able to do that job so you have to do more consulting if you're going to try and even make that determination but your job isn't really to decide where this person is going to get hired.  Your job is to figure out how to get them the information they're going to need to graduate.  So the way to do that is you talk to other institutions that have done it.

So the Western University of Health Sciences has in fact graduated one or two blind medical students who are now psychiatrists.  And now others are doing it, as well.  So you can talk to your colleagues.  I'm not making an ad for the Western University but I just happen to know they did this and they have a lot of ideas about how you can accommodate students all the way through medical school.

We had a litigation against Creighton about providing interpretation for a deaf medical student in clinical rotations and how that works.  It is doable.  It is possible.  And so if you don't assume what the jobs are that are available, then you focus on what we teach and how to make that teaching accessible.

So that's the first sort of recommendation there.  And then beyond that, you talk to both the ‑‑ you look for the employer groups who have thought about it.  So you'll look for ‑‑ we have OJJDP, I cannot remember what it stands for, but that's part of the Department of Justice that does technical assistance to police departments and other law enforcement, and they taught ‑‑ they help them figure out how to accommodate people with a variety of disabilities.  So there are resources available that figure out how accommodations work in those fields, so you can carry those into how they might work in your education for those fields.

There are a bunch of different things depending on what fields you're talking about, starting with your colleagues who have done it well, and then moving to the associations who have thought about it, and then moving to the actual employers, and by having those conversations you're both gathering information about what you can do and educating them about what they're going to need to be prepared for, and thinking about when they're talking about employment standards for people with disabilities that will be coming out of your institutions.

Does that answer your question?

>> DAN GOLDSTEIN:  I'd just like to add one thing to what Eve said.  I've been representing the NFB now since 1986 ‑‑

>> EVE HILL:  When I graduated from college.

>> DAN GOLDSTEIN:  At the age of 5.

>> EVE HILL:  Just had to do it.

>> DAN GOLDSTEIN:  And I ‑‑ there's usually every year I find some way in which my imagination is insufficient, and I see something being done, something ordinary being done that I thought required sight, and I was once again all wet in thinking that it required sight, because for those of us who do see, we simply think, well, I use sight to accomplish this task, so it must be a necessity, and the example that I come back to over and over again was meeting Erik Weihenmayer, who has climbed the highest peak in each continent, and when they were doing the final assault on Everest, a storm was coming in, so they ‑‑

>> EVE HILL:  And he's blind.

>> DAN GOLDSTEIN:  Yes, Eric's blind and they decided they needed to start their assault on the peak at 2:00 in the morning when it was pitch dark.  And of course, the oxygen level up there is such everybody's wearing those masks and they frost over at that level so Eric led the assault team because he was the one member of the team who was used to climbing without seeing, which was going to be a requirement if they were going to get to the peak.

And I tell that story because I think probably before I met him, I figured it would be much safer to climb Mt. Everest if you could see.

>> Just to piggyback on that, there are some programs you offer that is the technology that the programs use that's the problem and I think about pharmaceutical science.  Most of the technologies used in pharmacy programs were developed by the pharmacy industry, and have profound accessibility issues, not because of what they're doing, but because of the systems you're forced to use.

And that's a tension point, because your obligation is to provide equivalent access to your programs, facilities and services, and you've chosen or been forced to use technology that's been driven by the vendors.  We ran into this when I was at Oregon State.  We had a College of Pharmacy.  We dealt with the issues but we also needed the flexibility to provide equivalents because a student who needed a screen reader couldn't use the pharmacy tech software so that's along with some of these things that we need to consider.

>> EVE HILL:  It was funny in talking about that training blind students to become medical doctors, one of things that they had to do was do a surgical modeling, real surgical modeling, and so you would have a cadaver and you were supposed to say, you're going to need to remove the heart, and they were just flummoxed, how is he going to pick out the heart?  It turns out with your fingers, the heart feels completely different than the liver and any other organ and you can find it and if you know what to do you can remove it even if you're blind.  I'm not recommending this as the surgical but he needed to do that in order to go be a psychiatrist.

>> So I would add in when you're looking at those alternative routes that those equivalencies that Ron has talked about, that there's a fine balance of doing that and accepting the inaccessible technology that the vendors have provided and so one of the things I will be talking about later is how you address a time line for those fixes, how you highlight those problems, so that you don't perpetuate, this is an issue down the road that you have to keep piling money after money after money essentially to fix, because the software as you buy it isn't working, and you have to do those individual fixes.

>> EVE HILL:  And another resource I should point you to is the Job Accommodation Network.  You can call them.  They have creative answers to lots of things about how people might be able to do their jobs and they have a phone number and a website that people can contact to say:  Well, how is this person going to do this police officer job or this medical job?

And then they can point you to experts as well so we were talking with police departments about blanket bans they had on people with diabetes doing police officer work, and we thought that was wrong, and so we brought in an NIH expert on diabetes to talk to both us and the police associations and the grantors for those police associations about how diabetes really might affect your ability to pursue a fleeing felon, and the big concern was:  Well, a person with diabetes is not going to be able to run fast and far enough to catch the person.

And it turns out, the NIH expert explains to us that running is really good for people with diabetes and that it changes the glucose balance in a positive way, and that they can probably ‑‑ you know, a fit person with diabetes can run longer, as long or longer than a fit person without it.  So all things that we had upside‑down in our heads.

>> I'm a disability service provider at a Community College ‑‑

>> EVE HILL:  Where are you?

>> I'm here.

>> EVE HILL:  There you are.

>> And I wonder if you could address a little bit, our demographic is very diverse.  We have folks coming from rural areas, urban areas, non‑traditional age, students fresh out of high school and a number of them do not have much experience with technology.  They may not have internet in the home.  They've never used a computer.  Surprisingly, to me, some of them come out of high schools that ‑‑ and they've had virtually no exposure to technology even though they may have a significant visual impairment or other sort of impairment.

So I guess I'm wondering:  To what extent are we responsible to ensure that students have basic technology skills, basic computer skills, to help them access our accessible technology?

>> EVE HILL:  It's not an ADA obligation exactly, but it is a sort of entry obligation.  If you're going to be using that ‑‑ those techniques, you're going to need to be making your students able to use them, and so some basics are going to be necessary, as well, in order to make it work which you all want to do, there are a lot of resources in every state.  There are AT programs that will help people find, use and get acquainted with assistive technologies.  There are protection and advocacies, there are independent living centers, one of your protection and advocacy representatives is here today, that can all help figure out how to get the student in the door with the technologies they'll need, and then you take over as the how you're going to use our technologies, and Scott has more to add on that.  This is team presentation?

>> SCOTT LISSNER:  Yeah, so I understand the Chancellor is at a pre‑K through 20 Summit today or tomorrow.  So one of the things you, as a system, since you're all in this room and not you, at the Community College, at the disability services office, need to work on is communicating and providing those students with truly appropriate services through special education and through the K‑12 system.

So I think that's one piece I would add.  What I tell the folks on my campus who are responsible for freshman orientation and while I'm in Columbus, we have campuses in the rural part of the state, and what I tell them is:  So you've got a lot of students without disabilities who don't have internet in the home.  What do you do for them?  And what's the comparison point?  What's providing comparable equivalent communication and training for the students with disabilities?  So if you've got an orientation program that focuses on the new world of the internet, you want to make sure that's delivered in a way that's accessible and introduces those students to the technologies they'll need to use to access what you're talking about.

>> DAN GOLDSTEIN:  The other thing I'd add is it's not uncommon that the student is the ping‑pong ball between voc rehab and the educational institution on who pays for what, but I think it's perfectly appropriate if you work for the institution to say to the student:  I think you ought to go talk to Marty Lafferty in the back of the room there, who is a wonderful advocate here in Tennessee, who, A, may know the answer right away as to which pocketbook the training is supposed to come out of, but also can speak for the student.

And it may often be the case that voc rehab is saying no to something that they're absolutely supposed to pay for, but, you know, you can get your student on the right path by giving them Marty's card.  I hope it's okay I said that, Marty.

[ Off microphone ]

>> EVE HILL:  And very often in the ping‑pong ball situation, where every agency that's supposed to help the student with a disability is going:  No, it's their responsibility.  No, it's theirs.  I found it very helpful, and this may be because I'm a lawyer, to get them all in the room and say figure it out.  I'm going to watch.  And I'm a person that doesn't step up so you don't maybe get to do the suing thing but you get to do look, I don't care which one of you is paying for this, but one of you is paying for it.  You have 25 minutes.

Having someone other than the person who's just trying to get into college do some of the advocating can be very powerful.

>> Kind of to piggyback on this and I'm going to talk about this tomorrow when I'm talking about implementation and things at work, one, is it a disability issue?  Technological literacy is a major issue and it has been for the 20 something years I've worked in higher Ed tech.  Eve alluded to this before, the number one accommodation used across the entire educational continuum is a human being.  We now have some data that says less than 84% of people with disabilities have any familiarity or exposure to the necessary assistive technology before their freshman year of college.

We add on top of that non‑traditional students.  Now we have the issue of the unfortunate folks that got damages they were fighting for awards for us.  The reality is, what training do you provide for technological literacy in general?  A lot of your campuses have what I call CS101 type course, intro to computer science.  There's things and strategies you can do to infuse assistive technologies into those trainings.  That benefits all.  Unfortunately there's also instances and I run into this with graduate students who are not Braille literate.

I'm not going to talk about statistics around Braille literacy but they're abysmal in the United States.

>> DAN GOLDSTEIN:  Worse than they used to be.

>> Right.  So when you go from being an undergrad to being a grad.  The volume of materials you have to consume usually increases geometrically, and if you don't have good skills with your AT, the chances you're going to be successful is slim to none.  So those are all kinds of things, but let's take it back and look at what your responsibility is, and back to the conversation about tech.

If the tech you're using and the systems you're deploying and your websites are standards‑based accessible, then the likelihood they're going to work with the assistive technologies is very high.  The issue of the skills of the individual student and to use a very nasty word, ability to benefit that we talk about in this space, that's oftentimes not a disability issue.  You run into that with students who are not academically prepared.  The tension point becomes, and this is where we bring in the disability folks and the voc rehab folks, those folks, where the individual that has a responsibility to build the skill set they need to be successful so there's a tension, it's a dialogue.  It also depends on your institutional culture.

If you're at one of those institutions that empowers your students to succeed, then you need to empower your students with disabilities to succeed at the same level.  If you're at a research University like I was for 15 years, we always wondered do they really care about students?  So we had some very hard and fast rules about what we did and what we didn't do.

>> My name's Nancy Badger, I'm an Assistant Vice Chancellor for Student Services.  I'm also almost totally blind.  The thing I want to say is when you're looking at technology, a lot of people will tell you, a lot of vendors will tell you:  Oh, yeah, our student interface is accessible.  Well, you need to ask the next question:  Is the staff interface accessible?  Because a lot of vendors, they've looked at the student part.  They don't think about the fact that there may be staff and faculty with disabilities, and a lot of the students that we're teaching right now are going to grow up and they're going to want to be staff and faculty in Higher Education, because they see us as an inclusive place.

>> EVE HILL:  That's exactly right.  Don't forget that your employees are also people with disabilities, and new employers are going to be, and that's part of the obligation under the ADA, as well, is to make sure that things work for your employees with disabilities.

And what kind of message does it send to your students with a disability if your employees with disabilities are not being able to access the technology that you expect the students to access?

>> DAN GOLDSTEIN:  Boy, am I glad that you made that point.  Thank you for making that point.  This is such a sore spot over and over again.  We've got new regulations that are going to make our portable electronic medical records accessible to the consumer.

Almost everybody who's blind in the health care field does not have access to the software to input the information, so the consumer is covered, but not the blind person who works in that field.  Many states have software for voc rehab agencies where if you're blind and you work for the voc rehab agency, you can't enter the IEP information.

What kind of nightmare is that?  So, yes, we need to remember that there are blind faculty and staff, and that they have to have access, too, and that's a big problem with the HR software on campus.

>> EVE HILL:  Come on, you can think of something.  You do get a get out of jail free card for this session.  You can ask anything.

[ Laughter ]

Only for this session.

>> Can you speak to cost?  So I'll just leave it at that.  Speak to the cost when there's an accommodation and the University looks, or the ‑‑ let's say the disability office has to incur the cost, and there is a lawsuit, or there's a civil complaint.  I'm from a disability services office so I know the answer already, but if you would speak to the group where Justice or a lawsuit or a settlement would look at cost or budgets or whatever?

>> EVE HILL:  A couple things first.  The cost of making your technology accessible is not the obligation of the disability student services office.  It is the obligation of the school.

[ Applause ]

It may be the obligation of the Tennessee Board of Regents itself.  This cannot start and end with the disability student services office.  It cannot.  And so cost, a couple of things.  Cost gets worse if you ignore it.  Cost gets worse if you don't start doing better right now, and then moving back.  So stop the bleeding.  Make the new things accessible, and then go back and work through making the older things accessible.

If you continue to make the new things inaccessible, you're just making it worse, and the deadline ‑‑ we required Louisiana to go back to 2010.  We're not going to say:  Well, you have go on for four more years without making things accessible so we'll only make you go back to 2014.  No, no, no, no, you're going all the way back to 2010.  So the pile's getting bigger so stop the pile now.

And then in terms of cost, the legal analysis for looking at cost determines ‑‑ says you have a defense if making the technology accessible would be an undue burden.  An "undue burden" looks at comparing the cost of the accessible technology to the entire budget of the system.

If you are a multi‑university system, it looks at the budget of the multi‑university system.  It does not compare to the budget of the DSS office.  It does not compare to ‑‑

[ Applause ]

It does not compare to the tuition that that student paid.  It looks at all the resources available to the entity.  In addition, when you're going to make an undue burden or fundamental alteration claim that is not made by the disability student offices.  If you have your DSS office sign off that this is an undue burden, you have not made an undue burden defense, and we will not accept it.

You need to make an undue‑burden defense at the top budgetary person.  That person has to compare all the resources available to make technology accessible for the entire University, or system, with the cost of the technology.  In a State system, that's a tough comparison.

There's a lot of zeroes between the cost of most technology and the budget of either a University or a University system.  So that's the way you look at cost, and the decision has to be documented at a very high level, not by the disability student services office, not by the Professor of the class.  This has to go all the way up.  So be prepared for that.  It's not an easy ‑‑ it's not:  Oh, well, $15 here for accessible technology, and I didn't write that into my budget this year.  Huh‑uh, sorry, no.  So that's the analysis you look at when looking at cost.

>> I have a follow‑up question, actually.

>> EVE HILL:  A follow‑up question?

>> I actually have a follow‑up question.  So I can think of, in the 30‑ish years I've been around, twice where an argument about undue financial burden was actually attempted, neither one of which succeeded.

Now, that's not to say there hasn't been some other arguments, but just never made any publicly because they were so persuasive and so good but I can't find one instance where the college demonstrated undue financial burden successfully.

>> EVE HILL:  I don't know of a single one.

>> DAN GOLDSTEIN:  I don't know of one either.  I just want to chime in now that Eve has scared the pants off the whole lot of you with a slightly different approach.  The President of the NFB told me years ago when I started doing this work, he said:  Any solution you propose has to be commercially reasonable, because if it's not, the judge will find a way to rule against you.  We, blind, are just not that important to the rest of the world that the judge is going to make somebody do something that doesn't make commercial sense.

And like a lot of truths, it wasn't what I wanted to hear, but I thought it made sense.  And so what I'd say to you is this:  I don't think anybody in this room would propose building a new dorm or a new gym or a new science building with steps, no ramps, no elevator, tiny bathrooms, you know, violating every standard in the ADA, just wouldn't make any sense.  So why would it make sense for you to go out tomorrow and acquire a new learning management software that's inaccessible?

All you're doing is creating a cost that you didn't have.  And the thing about retrofitting technology is:  It's not that different than building a 20‑story building and then going:  An elevator!  Right?  That's going to add 50% to your cost doing it after the buildings up.  I mean, I can't begin to imagine what it's cost Google to retrofit Google Docs instead of building accessibility and do know when they built Android their first design decision guaranteed that Android was going to be inaccessible and they have spent far more making Android accessible than they would have been if they'd made Android accessible from the first design decision.  And it would be a better product than it is today.

So if you want to save cost, part of it is start now with not buying things that are inaccessible.  Or licensing things that are inaccessible, or having your faculty create content that's inaccessible.  All you're doing is a self‑inflicted wound in terms of cost.

The second thing is and I hope Scott I'm not stepping on things you were going to say, but when things are coming up for renewal, are we going to continue with this LMS system?  Are we going to stay with this or stay with that?  That's the time to look at accessibility again, so that you're not having to ditch something you just paid for.

And then the third thing, you know, when in 1991 you started looking at your physical plant to see what buildings weren't going to meet the ADA, probably most of you put together a remediation plan for which dorm was going to have its bathrooms replaced first, and so on.

[ Off microphone ]

You know, what software is getting the most traffic from the students?  It has to be a part of the driver.  Also has to be part of the driver if you've got a student who's got a problem because the software is inaccessible, so that needs to move it to the top of the list.

But if you have a plan, I guarantee you, you're going to spend your money more efficiently than if you're going, this is terrifying!  Which is what a lot of universities are doing.

>> SCOTT LISSNER:  I'll add one more piece to the building analogy and then leave the rest for my presentation.  A number of years ago, UNC was sued for campus accessibility.  It was a building access issue.  It was a lot of things.  There are things many campuses have fixed.  The cost of fixing, the fix, I think was $17 million if I'm remembering it right and the issue here was, they were given about a 36‑month time line to do all of those fixes because they didn't plan it, they didn't have it in their transition plan, they didn't follow up on it, they waited till somebody told them they had to do it.

So $17 million is a big chunk of change to spend on somebody else's calendar.  It's not a big chunk of change for UNC ‑‑ that wasn't UNC, that was Duke, I'm sorry.  I'm castigating the wrong institution.  But it wasn't a huge unwieldy amount of money in the context of their overall budget but it is a problem when somebody says, here's your calendar for spending it.

>> EVE HILL:  Just for the public relations piece, it's not going to go over really well when you've just spent $20 million on a new technology system and you say, oh, well, accessibility, that's going to cost too much.  Well, then, I don't think you can afford technology.  Maybe you should start over.

>> Kind of to piggyback on that, if your system is conformant ‑‑ there's no such thing as compliance.  You need to get that word out of your mind with technology.  There's conformance with Standards and Guidelines.  The average cost of accommodation for most folks with disabilities is less than $100, and because of the development of low‑cost, no‑cost assistive technology, the cost may be zero as far as buying stuff.

The training cost is there, but if you develop your web spaces, you use WCAG 2.0 at the AA level to evaluate portal systems, those kinds of things, and I'm a blind person, I can probably access that system with a free screen reader.  If you don't, the cost can be in the hundreds of thousands of dollars a year.  So that's kind of the spectrum there.

>> EVE HILL:  And just think, if you have a contract provision, where the cost comes in is when you've already got something that's inaccessible and you have to fix it.  And your vendor is going to say to you:  You bought it, but if your contract says, you warranted that this was accessible, and it's not, and you have to indemnify me, and I ‑‑ the Justice Department somehow found out, I don't know, they may have seen my fax, the indemnification clause has now kicked in, and they have a lot more ability to fix it, probably cheaper than you do.

So in terms of purchased technology, those people who didn't develop it accessibly in the first place and then said oh, yeah, it's close enough, it's your job to make them on the hook for the cost.

>> TIM CREAGAN:  This is Tim Creagan from the Access Board again giving you a little preview of tomorrow.  The federal government has faced this exact same problem because Section 508 of the Rehabilitation Act is primarily treated as a procurement law, and it's incorporated into what is called the federal acquisition regulation and for those of you who know anything about federal government contract law or anything, acquisitions is a huge, huge issue in the federal government.  It's all the stories you ever hear about federal purchases of equipment, supplies, whatever.  They've spent a lot of time developing guidance on how to do it.

One of the agencies that works with the Access Board to provide guidance to agencies on how to develop what's called your requirement document, I want to buy a product.  My product is information technology.  I go to my requiring official and say:  What does this product need to do?  And he says, well, Tim, it needs to be accessible to people who are blind.  It needs to be accessible to students with disabilities.  It needs to be usable by students who can't use a keyboard, et cetera, et cetera, et cetera.

My requiring official gives me a bunch of requirements that I have to put into my contract language.  And I will talk briefly tomorrow:  The General Services Administration, which oversees a lot of this, has websites on this, and they have what are called short facts and they have contract language for contracting officials.  They have one tool I'll mention quickly, it's called the buy accessible wizard.  What it is you go on, and you say, what are you buying?  There's a drop‑down menu, I'm buying a widget.  What does the widget do?  You explain what it does and it pops in, and it populates all the requirements you need in your procurement language for this widget so really what they're talking about from the government perspective is contracting requirements.  That's the issue.

Someone didn't write the contract properly to say, it needs to do A, B, C and D and the testing requirements need to be here and we don't accept it if it doesn't comply with the terms of the contract.  Okay?

So I'm just saying, all the issues you're talking about, other people have already dealt with.  And one of the things we're going to talk about is Eve mentioned, don't think that this is your individual problem, you're the first person who's ever thought of this.  It's actually been thought of a lot, particularly at the federal level.  Don't forget, it's our collective tax dollars at work, but take advantage of some of the federal resources in this area.  Thank you.

>> There was a question on the second row there?

>> EVE HILL:  Oh.

>> My name is Corinne Gilliam.  I work in the disability service office.  What do you advise when an intern from another University shows up to where in a counseling office and their software is completely inaccessible to the screen reader?  IT comes in and helps out, what do you look at a reasonable alternate solution for the problem, since the job tasks have already begun, classes have started?  What do you typically advise legally the correct thing to do?

>> EVE HILL:  Fix the problem for the student in whatever way you have to do that, and that may be an additional human and that may be any number of other things, and pursue the fixing the technology, because there will be more.  So that's ‑‑ I don't know the specifics so I can't say what you have to do exactly, but fix the problem for the person, and follow up and make the technology work so that it works for the next person.

>> DAN GOLDSTEIN:  I would just say and it doesn't help you I guess that much with your individual problem there, but it's almost always going to be true if it's an issue of somebody who's blind, somebody who's deaf, somebody who needs to use voice command software, that if the problem is not addressed before they show up, it's too late.  All right?

Semesters are short, and you're not on a trimester system, the semester system will be what, 12 weeks?  The first exam is going to be after 4 weeks?  My advice, sadly, to clients in that situation is:  We'll try to get your tuition back.  We'll try to get some damages for you.  In the meantime, I know you've got loans due and voc rehab may be unhappy about it, but why ‑‑ you certainly don't want to be acquiring Cs and Ds, so drop out, and we'll sue them and see if we can get them to fix it by the start of next semester.  Because otherwise, all you're doing is guaranteeing that that person is going to get an inferior academic experience for that semester, no matter how hard they try.  And you'll hear more from Jamie about that with more authenticity than I can give it.

>> EVE HILL:  And the answer is not to say:  Well, we're going to pay you to do nothing.  That's not the experience they came for, either as an intern or as a student or as an employee, and that's not a sustainable business model.

>> So at another time maybe at an AHEAD conference we'll talk about internship and placement issues but I will say today that one preemptive issue that has nothing to do with our goal today is we have MOUs of some sort, memorandums of some sort, of understanding with everybody who supervises an intern.  Our MOUs for internal and external internships all ask accessibility questions.

All say, we have students with disabilities.  What is your system for accommodating those students?  We want this to be a real‑world experience.  We know it's our obligation, but we want to work with your system to make it happen.  And so you might look at setting in that preliminary warning and conversation so that the situation happens less often, whether it's preemptive in scheduling an internship placement in the short run, in advance, or getting the technology in place.

>> EVE HILL:  And for internships and externships you do have some control.  You don't just get to say, want to say, well, this intern is not coming to you.  You get to say:  No interns are coming to you anymore.  You're not prepared to be an internship recipient.

>> Kind of to piggyback on that I was involved in something similar.  I had 19 receive sites for a distance course.  We had a memorandum of understanding with all our receive sites that they would ensure the physical access of their facilities, and we would provide the technological access for our students participating in that.  And that takes pre‑planning.

Luckily for us, we had a lending library, we had equipment we could move around.  So for example you're a blind person, you're a screen reader user, you need to use refreshable Braille display.  I don't want to get into what that is if you don't know.  It's a 7 to $10,000 piece of hardware that allows full interactivity with a computer for someone who can't see a screen or use a mouse.  Those are the kinds of things you need to get in advance particularly going more and more into distance.  Those agreements need to be in place because oftentimes you're going to be delivering your distance courses and I'm not talking about people's home.  That's a whole 'nother issue, but to a designated site.

If you have a test proctoring site, you have a library that you have a relationship with, that's where you're going to get your library materials, all of those ancillary logistics things that go on with delivering something off your campus.  The technology issues, the accessibility issues, need to be incorporated in those agreements, and there's a cost, so you look at cost‑sharing.

Because if you have a complaint, the complaint is not against your receive site.  It's going to come back and hit you.  And so you really need to do some forward thinking on those types of things, and particularly in regards to the distance environment.

>> EVE HILL:  Yes?

>> Could you talk a little bit more about course materials?  I appreciated the discussion on websites and analogizing to the ADA in terms of physical construction, but I can already anticipate some pushback from some faculty with respect to course materials in terms of the building it on the front end, particularly for faculty members who may have never had a blind student in their class.  And so could you give us some maybe helpful talking points for decision makers and faculty on that issue?

>> EVE HILL:  Sure.  So making course materials accessible isn't that hard.

>> Can I piggy back on that real quick?  We have, supposedly we have the most perfect gold standard course management system.  What about those videos and content we want to add in?

>> EVE HILL:  Making the content accessible isn't the hardest part, so they can do it.  So we need to be communicating an ability to be able to manage this and give them some help.  Louisiana Tech has an office now that's going to help you do it but making a Word document accessible or a PowerPoint, not that hard.

What you get is the resistance.  "I don't have to.  I have a free speech right.  I have tenure." 

Well, those may be issues for you.  They are not issues for me.  And so the Department of Justice won't take, well, I couldn't get my faculty member to do it.  That sounds to us like:  My faculty member won't accept students with disabilities, which sounds a lot like:  My faculty member won't teach women.  And my faculty member won't teach racial minorities.  That doesn't work.  That doesn't fly.  And that faculty member has a problem so maybe that faculty member won't teach.

So this does not end with the staff people.  You can provide all kinds of staff people to make everything accessible for that faculty member.  You can require that faculty member, who does have the right to say what he or she wants, to say it in an accessible form.  We're not saying you can't say whatever you want.  We're saying you have to say it in a way that everybody can hear.

So do it for them, if you have to.  But those students are going to go, and they're going to get an equal participation, and they're going to have access to the materials, if you have to take that ability away from the individual person who won't do it.

So ‑‑ and then if the school's going to need to pay damages, there's a check against that person's performance.  You know, so that's not an excuse.  I did this case in a case long ago before I was at the Department of Justice where a math Professor said to our blind student:  This is a very visual course.  And so you really can't be here.

And this wasn't even a technology course.  This was I write on the Blackboard course, so you know this guy, right?  You've seen this faculty member.

And the response was:  Maybe.  You're going to figure it out.  And between the Professor and the school, they figured it out.  This can be done.  And that guy having faculty was not an excuse for not doing it.  Does that answer your question?  Do you have other pieces if that?

>> DAN GOLDSTEIN:  I would just add, it's a process.  Those who don't get, have ten you, can be evaluated on the basis of accessibility.

>> EVE HILL:  That's right, inclusion.

>> DAN GOLDSTEIN:  There are campus mores that have been created that didn't use to exist, right?  There was a time when law professors might put the four female students with the prettiest legs in the front row.  That doesn't happen anymore.  Or at least not to the same degree, you know?

[ Laughter ]

I'm not saying that academia has become perfect in terms of gender or race, but I'm saying, this is something that it just has to keep being part of the conversation.

The various California State Schools have tried different things.  Some have tried brown‑bag lunches where somebody comes in and says, here's how to, first of all, if it's born as a Word document or a PowerPoint document, it's born accessible.  You don't have to do much to keep it that way.

And if you're scanning in materials, here's what you're going to have to do.  And here's who you can call when you forget this next week and you need to do this.  You can have a grant for one member of each department to get training over the summer in how to do it.  And if you call the folks in the Provost's office for the Cal State system, they'll tell you all the different things they've tried and they put it up online too for you to see.

I think some of the hard part, and this really requires the disability student services office to do more than say to the 18‑year‑old:  You have to learn to be an advocate.  Go talk to the Prof, which we hear a lot of, and that is:  If the Professor is putting a lot up on the Board and he's saying then you multiply this by that, the student needs a set of accessible notes walking into that class.

>> EVE HILL:  Right.

>> DAN GOLDSTEIN:  And if the teacher is going to be drawing this figure and that, the student's going to need a tactile graphic walking into that class.  And this I think, a lot of faculty members understandably they never thought about the need for it before.  They don't see why that might be necessary.  And that requires advocating for the student, not just as often happens, telling the student:  Good luck.  Go learn to be an advocate?

>> EVE HILL:  And don't forget the administrative staff.  I don't know how well staffed colleges are with administrative staff.  We don't have any so I have to learn to make my own documents accessible.  Yay!  But the professors may not.

Their administrative staff should be able to say:  I'll take care of it.  Or, no, you forgot to do this.  Send it back.  I'm not allowed to forward it on to the people who approve these things until you do this and so there can be blocks along the way that loop back to:  No, not ready yet.  No, not ready yet.  You know your class is starting in 40 minutes and it's not ready yet.

So you can build in these checks.

>> So I'm the only one on our panel who lives in academic affairs, and works out of the Provost's office.

>> EVE HILL:  And we're all wrong?

>> Well, no, you're not all wrong but I'm going to be less gentle than all of you outsiders for a moment.

>> EVE HILL:  All right.  I thought I was being vicious.

>> SCOTT LISSNER:  So I've made it really clear on my campus, and I work with our disability services office, but I am not our disability services office.  I work with our HR office, but I am not in HR.  I report through the Provost's office and now have a second report that essentially is to the Board's Audit Committee, right?  And so I'm outside that chain of command for a reason, because I have compliance responsibility.

We've told our faculty as often and as clearly as we can:  Not accommodating a student with a disability is tantamount to saying I will have no women in my course.  I will have no Blacks in my course.  It is a Civil Rights issue.  We don't let them say that.

Tenure does not protect you from violating the Civil Rights of your students.  And so we've made that point very clear.  I don't run around all day long with the big stick and scream that but at times you have to make that point clear.  At other times you can use the carrot.  At other times you can use ‑‑ most faculty don't have clerical people taking care of their material but a few do, but there are other bottle necks that you can set up in other ways and a big chunk of my time is going to try to get to the pragmatics of setting up policy and process to help these things happen.  But you have to start with a set of principles that this is equivalent.

I think the building analogy that we've used a couple of times works really well for technology, because there's a lot of parallels there, and we've managed for the most part to make that work and we've set up check points in how we do that and we've looked at what the standards say about site infeasibility and we have work‑around exception processes built into our building process, and all of those things have good counterparts in access to instructional material and access to the curriculum.

Where a faculty have had staff to take care of that for them has been on the backs of the disability services offices in the room.  Right?  We have traditionally said:  Oh, you're registered for a class.  I'm going to get you early registration because that will get me three more days to track down your Professor and beg him to tell me what the name of the book is.  Right?  So that I can order the book separately, and record it, or scan it, or see if it's available in an electronic format, since we've gotten further away from back in the day when I would spend the first hour at work recording material so that it was ready for that afternoon.

So those offices have done it but those offices aren't responsible for putting the elevator in the 20‑story building, and it won't work when at 4:00 in the morning I wake up, look at my in‑box and go:  Oh, cool, yesterday Dan just settled with some college, and I want to include that in my disability law course tomorrow morning, and I post it on the web.

The disability services person can't possibly keep up with that.  You have to develop a different approach.

>> EVE HILL:  He's giving me the hook.

>> TRISTAN DENLEY:  Well, first of all I want to thank our panelists for what I think has been a really stimulating morning of question and answer.  So if you'd like to ‑‑

[ Applause ]

This is just the beginning.  We have this afternoon and all day tomorrow, too.  There were lots and lots of hands, lots of questions and lots of things to talk about.

We're now going to break for lunch.  Lunch will be back where you registered so remember where the registration table was?  Then that's where the lunch will be set up and then I believe it's in Salon D and E, that's where the tables are set up for you to eat lunch.

We've actually asked our speakers and panelists to distribute themselves around the room, so it may well be that there are things you'd like to talk in particular or detail or maybe something that you didn't feel comfortable bringing up in a more public forum, it's an ideal way in which you can interact with the panelists, and we will be convening back here once again at 12:30.  So begin back here again at 12:30.

It's also the case that in our system, we have what I think is a wonderful resource, and Dr. Robbie Melton will be having some demonstrations of accessible technologies which will also be in that lobby.  So thank you.

[ Lunch break ] 
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