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PRESIDENTS MEETING 
Tuesday, May 13, 2008 – 9:00 A.M. (CT) 

TBR Board Room  
 
 
1. Legislative Update (Vice Chancellor David Gregory) 

 
2. Regents Award for Excellence in Philanthropy – Selection Process – Proposed 

Revision (Vice Chancellor David Gregory) 
 
3. EPA Issues (Jerry Preston) 

 
4. Proposed Revision to TBR Policy 1:07:00:00—General Policy on Alcoholic 

Beverages (Vice Chancellor Paula Myrick Short) – See Attached 
 

5. AAUP Adjunct Pay Briefer- May 2008 (Vice Chancellor Paula Myrick Short 
and Vice Chancellor Bob Adams) – See Attached 

 
6. Discussion of Flexible Work Schedules on Campuses  (Vice Chancellor Bob 

Adams) 
 
7. Proposed Revision to TBR Policy 5:01:01:14 - Family Medical Leave Act 

(Vice Chancellor Bob Adams) – See Attached 
 

8. Background Investigations for Presidents and Directors (Vice Chancellor Bob 
Adams) – See Attached 

 
9. Talent Management (Succession Planning) and Banner/People Admin (Vice 

Chancellor Bob Adams) – See Attached 
 

 
 



 
Presidents Meeting, May 13, 2008, Page Two 
 (Revised Agenda) 

 
 

10. System-wide Internal Audit External Peer Review (Tammy Gourley) – See 
Attached 

 
11. Teach Grant Program (President Karen Bowyer) – See Attached   
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PRESIDENTS/DIRECTORS QUARTERLY 
 
DATE:   May 13, 2008 – Presidents Meeting 
   May 14, 2008 – Directors Meeting 
 
AGENDA ITEM: Revision to TBR Policy 5:01:01:14 
   Family Medical Leave Act (FMLA) 
 
ACTION:  Requires Vote 
 
PRESENTER:  Vice Chancellor Bob Adams  
 
 
BACKGROUND INFORMATION: 
 
The National Defense Authorization Act for FY 2008 was enacted on January 28, 2008 
which made significant changes to the Family and Medical Leave Act.  TBR Policy 
5:01:01:14 has been revised to reflect the current law which includes qualifying exigency 
and service member family leave. The proposed revisions have been reviewed and are 
recommended for approval by the Human Resources Officers Committee and the Chief 
Business Officers Sub-Council. 



POLICY NO. 5:01:01:14  

SUBJECT: Family and Medical Leave  

In compliance with the Family Leave Act of 1993, it is the policy of the Tennessee Board of 
Regents to provide eligible male and female employees up to twelve workweeks of leave 
during a twelve month period for specified family and medical reasons, to provide continued 
health insurance coverage during the leave period and to insure employee reinstatement to the 
same or an equivalent position following the leave period. For purposes of this policy, "State" 
shall be defined as any State agency, the Tennessee Board of Regents System, and/or the 
University of Tennessee System.  

I. Employee Eligibility  

A. In order to be considered "eligible" under Family Medical Leave Act (FMLA or the Act) 
guidelines, an employee must (1) have worked for the State for at least 12 months and (2) 
have worked at least 1,250 hours during the year preceding the start of the leave.  

B. The determination of whether an employee meets the eligibility criteria for receiving 
FMLA leave is based on the amount of service (including prior service) possessed by the 
employee as of the date the leave actually begins.  

C. This policy includes both regular and temporary employees. However, the 
institution/technology center/Central Office is not obligated to restore an employee hired for a 
specific term or to complete a project.  

D. The right to take FMLA leave applies equally to male and female employees.  

E. This policy contains no exceptions for "key employees" (e.g., a salaried FMLA-eligible 
employee who is among the highest paid 10 percent of all the employees of the 
institution/technology center/Central Office).  

The 12 months of required work with the State do not have to be consecutive in order for an 
employee to be eligible. If an employee is maintained on the payroll for any part of a week, 
that week is considered a week of employment, with 52 weeks of such employment 
considered equal to 12 months.  

In determining "hours worked" for the purposes of FMLA eligibility, all hours actually 
worked by an employee (including overtime hours) should be calculated. Annual and sick 
leave hours which have been used during the 12-month period preceding the start of the leave 
are not counted as hours worked. In situations where an employee is considered "exempt" 
from the overtime provisions of the Fair Labor Standards Act (FLSA) and no record of 
overtime hours worked has been maintained, the employee is presumed to have met the 1,250 
hour requirement if he/she has worked for the State for at least twelve months. For purposes 
of this policy, full-time faculty satisfy the 1,250 hour test.  
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The determination of eligibility must be made as of the date the leave commences or within 
two business days (absent extenuating circumstances) of when notification of an FMLA 
qualifying event has been received. If an employee gives notice that leave is required before 
he/she meets the eligibility criteria, he/she must either be (1) provided with confirmation of 
when eligibility will be attained, based upon a projection, or (2) be advised when the criteria 
have been met. Eligibility that is confirmed at the time the notice is received may not be 
subsequently challenged. In the latter case, the notice of leave will remain current and 
outstanding until the employee is advised that eligibility has been attained. If notice of leave 
has been given and confirmation of eligibility is not given prior to commencement of the 
leave, the employee is deemed eligible; FMLA leave may not be denied. In addition, if notice 
of the need for leave has not been given more than two business days prior to commencement 
of the leave, a determination of eligibility must be confirmed within two business days 
following notice. If such a determination is not provided, the employee will be considered 
eligible.  

Leave requests for regular employees who do not satisfy the FMLA eligibility requirements 
shall be processed in accordance with the appropriate Tennessee Board of Regents leave 
policies.  

II. Leave Entitlement - FMLA Qualifying Events  

A. The birth of a son/daughter and to care for the newborn child;  

In addition to leave taken after the birth of a child, FMLA leave may be taken by an expectant 
mother for the purpose of prenatal visits, pregnancy-related symptoms, and in situations 
where a serious health condition prevents her from performing her job duties prior to the 
child's birth.  

B. The adoptive or foster care placement of a son or daughter with the employee;  

FMLA leave may be taken prior to an adoptive or foster care placement if the leave is 
necessary for the placement to proceed. This would include granting leave for required 
counseling sessions, court appearances, and legal or medical consultations.  

Adoption: There is no requirement in the Act that the source of an adoption be from a 
licensed adoption agency in order for an employee to be eligible for FMLA leave. (See 
Section II, C, for age limitations for son/daughter.)  

Foster Care: This is defined as "24-hour care for children in substitution for, and away from, 
their parents or guardian." The Act requires that this placement be made by or in agreement 
with the State and that State action be involved in the removal of the child from parental 
custody. Foster care may include children of relatives placed within the employee's home by 
the State.  

C. To care for the employee's spouse, son, daughter, or parent with a serious health condition, 
as defined below:  
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Spouse: Husband or wife as defined or recognized under Tennessee law for purposes of 
marriage.  

Parent: Biological parent or an individual who currently stands or stood in place of an absent 
parent to an employee when the employee was a child as defined in son/daughter below. The 
definition does not include parents-in-law.  

Son/Daughter: Biological, adopted, foster child, stepchild, legal ward, or child of a person 
standing in place of an absent parent, who is either under age 18 or age 18 or older and 
"incapable of self-care because of a mental or physical disability."  

An individual "incapable of self-care" means that the individual requires active assistance or 
supervision in performing 3 or more activities of daily living.  

An individual with a "physical or mental disability" means that the individual has an 
impairment that substantially limits one or more of the major life activities of an individual. 
Regulations at 29 CFR part 1630, issued by the Equal Employment Opportunity Commission 
under the Americans with Disabilities Act (ADA), 42 U.S.C. 12101 et seq., define these 
terms.  

For purposes of confirmation of family relationship, the president/director/Chancellor/or 
his/her designee (hereafter referred to as "Designator") may require the employee giving 
notice of a need for leave to provide reasonable documentation or statement of family 
relationship. This documentation may take the form of a simple statement from the employee, 
a birth certificate, a court document, etc. After examination, the employee is entitled to the 
return of the official document.  

D. The employee has a serious health condition resulting in his/her inability to perform job 
functions.  

An employee is unable to perform the functions of his/her position if the health care provider 
finds that he/she is (1) unable to work at all or (2) is unable to perform any one of the 
position's essential functions within the meaning of the American with Disabilities Act 
(ADA), 42, USC 12101 et seq., and the regulations at 29 CFR Sec. 1630.2(n). For FMLA 
purposes, the essential functions must be determined with reference to the employee's 
position when the notice is given or the leave commenced, whichever is earlier.  

An employee absent from work to receive medical treatment for a serious health condition is 
considered to be unable to perform the essential functions of the position during the absence 
for treatment. The Designator may provide a copy of the essential functions of the employee's 
position for the health care provider to review when requiring certification.  

E. A “Qualifying Exigency” arising out of the fact that the spouse, or a son , daughter or 
parent of the employee is on active duty(or has been notified of an impending call or order to 
active duty) in the Armed Forces in support of a contingency operation.(In accordance with 
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The Family and Medical Leave Act of 1993, as amended by Section 585 of the National 
Defense Authorization Act for FY 2008.) 

F. Service Member Family Leave - an eligible employee who is the spouse, son, daughter, 
parent, or next of kin of a covered service member shall be entitled to a total of 26 work 
weeks of leave during a 12-month period to care for a service member who has incurred an 
injury or illness in the line of duty while on active duty in the Armed Forces provided that 
such injury or illness may render the service member medically unfit to perform duties of the 
member’s office, grade, rank or rating. (In accordance with The Family and Medical Leave 
Act of 1993, as amended by Section 585 of the National Defense Authorization Act for FY 
2008.) 

During the 12 month period an eligible employee shall be entitled to a combined total of 26 
work weeks of leave under paragraphs F and A through E. 

 

III. FMLA definition of "a serious health condition"  

The FMLA defines a "serious health condition" as an illness, injury, impairment, or physical 
or mental condition involving any of the following:  

A. A period of incapacity (inability to work, attend school or perform other regular daily 
activities due to the serious health condition, treatment, or recovery) or treatment connected 
with inpatient care (e.g., overnight stay) in a hospital, hospice or residential medical care 
facility.  

B. Continuing treatment by a health care provider (hereafter referred to as "HCP"). A serious 
health condition involving continuing treatment by an HCP includes any one or more of the 
following:  

(1) A period of incapacity of more than 3 consecutive days and any subsequent period of 
treatment or period of incapacity relating to the same condition, that also involves:  

(a) Treatment two or more times by an HCP, nurse, or physician's assistant under direct 
supervision of an HCP, or by a provider of health care services (e.g., physical therapist) under 
orders of, or on referral by, an HCP; or  

(b) Treatment by an HCP on at least one occasion which results in a regimen of continuing 
treatment under the supervision of a health care provider.  

(2) Any period of incapacity due to pregnancy/prenatal care. Does not require treatment from 
a health care provider for each absence (e.g., morning sickness).  

(3) Any period of incapacity or treatment for such incapacity due to a chronic serious health 
condition which may be defined as one which:  
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(a) Requires periodic visits for treatment by any of the HCP's listed Section IV. (b) Continues 
over an extended period of time (including recurrent episodes of a single underlying 
condition). (c) May cause episodic rather than a continuing period of incapacity (e.g., asthma, 
diabetes, epilepsy, etc.) Such conditions require the continuing care of an HCP but do not 
always require active medical treatment.  

C. A period of incapacity which is permanent or long-term due to a condition for which there 
may be no effective treatment (e.g., Alzheimer's, severe stroke, or terminal stages of a 
disease.) Employee does not have to be receiving active treatment but must be under the 
continuing care of an HCP.  

D. Any period of absence to receive multiple treatments (including any period of recovery 
therefrom) by a health care provider either for restorative surgery after an accident/injury or 
for condition that would likely result in a period of incapacity of more than three consecutive 
calendar days without intervention or treatment, such as cancer (chemotherapy, radiation, 
etc.), severe arthritis (physical therapy), kidney disease (dialysis).  

Treatment of a serious health condition includes (but is not limited to) examinations to 
determine the existence of such condition and to evaluate the condition. However, treatment 
does not include routine physical, eye, or dental examinations. A regimen of continuing 
treatment may include a course of prescription medication (e.g., antibiotics) or therapy 
requiring special equipment to resolve or alleviate the condition (e.g., oxygen). It does not 
include taking over-the-counter medications, bed rest, drinking fluids, exercise, etc. initiated 
without a visit to an HCP.  

The following conditions do not usually meet the definition of a serious illness unless 
hospitalization or complications occur: cosmetic surgery, common colds, flu, ear aches, upset 
stomach, minor ulcers, headaches other than migraine, and routine 
dental/orthodontia/periodontal conditions.  

Restorative dental surgery, plastic surgery after an injury or removal of cancerous growths, 
and mental illness resulting from stress or allergies may qualify as serious health conditions 
only if all the other conditions of the definition are met.  

Substance abuse may be a serious health condition if all the other conditions of the definition 
are met. However, FMLA leave may be taken only when treatment for the substance abuse is 
being provided by an HCP or a provider of health care services on referral by an HCP.  

IV. FMLA definition of a "health care provider" (HCP)  

A "health care provider" includes the following: (1) A doctor of medicine or osteopathy 
authorized to practice medicine or surgery (as appropriate) by the state in which the doctor 
practices; (2) any other person determined by the U.S. Secretary of Labor to be capable of 
providing health care services.  

Others "capable of providing health care services" include only:  
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(1) podiatrists, dentists, clinical psychologists, optometrists, and chiropractors (limited to 
treatment consisting of manual manipulation of the spine to correct a subluxation as 
demonstrated by X-ray to exist) authorized to practice under state law and performing within 
the scope of their practice as defined under state law;  

(2) nurse practitioners, nurse midwives, and clinical social workers authorized to practice 
under state law and performing within the scope of their practice as defined under state law; 
(3) Christian Science practitioners listed with the First Church of Christ Scientist in Boston, 
Massachusetts. Employees receiving treatment from a Christian Science practitioner may not 
object to any requirement by the Designator to submit to examination (not treatment) to 
obtain a second or third certification from an HCP other than a Christian Science practitioner 
except as otherwise provided under applicable State or local law.  

(4) Any HCP from whom an employer or the employer's group health plan's benefits manager 
will accept certification of a serious health condition to substantiate a claim for benefits.  

(5) An HCP listed above who practices in another country, other than the United States, who 
is authorized to practice in accordance with the law of that country, and who is performing 
within the scope of his or her practice as defined under such law.  

The phrase "authorized to practice in the State" as used in this section means that the provider 
must be authorized to diagnose and treat physical or mental health conditions without 
supervision by a doctor or other HCP.  

V. Determination of the 12 Work Week Period for FMLA  

A. Limitations on Length and Duration  

1. The right to take FMLA leave began on August 5, 1993, the effective date of the Family 
and Medical Leave Act. Any leave taken prior to that time could not be counted against an 
employee's twelve week entitlement for the year.  

2. Eligible employees are entitled to up to a total of twelve workweeks of leave during a 
twelve month period. The initial twelve month period starts on the date the employee's FMLA 
leave first begins. A new twelve month period would begin the first time FMLA leave is 
taken after completion of any previous twelve month period. For example, an employee who 
first uses FMLA leave on October 7, 1993, would have their twelve month period begin on 
that date and continue through October 6, 1994. If this employee subsequently needed to use 
FMLA leave starting on December 2, 1994, a new twelve month period would be established 
from that date forward through December 1, 1995.  

3. If the current method for defining twelve work weeks in a twelve-month period is changed, 
employees shall be given a 60-day notice. The transition shall afford the full benefit of 12 
weeks under whichever method affords the greatest benefit to the employee. New methods 
may not be implemented to circumvent the FMLA's leave requirements.  
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4. A holiday that occurs within the week taken as FMLA leave has no effect; the week is 
counted as a week of FMLA leave. Exception: If the institution/technology center/Central 
Office is temporarily closed for work for one or more weeks (e.g., closing for the 
Christmas/New Year holiday, summer breaks), those days do not count as FMLA leave.  

B. Limitations on FMLA leave entitlement for the birth of a child or adoption or foster care 
placement  

Leave entitlement for the birth or for adoption or foster care placement expires at the end of 
the twelve month period beginning on the date of the birth or placement. FMLA leave for 
these reasons must be concluded within this time period.  

C. FMLA leave limitations when both spouses are State employees  

1. Spouses who are both employees of the State are limited to a combined total of twelve 
weeks of FMLA leave during a twelve month period if the leave is taken for the following 
reasons: (1) birth of a child or for care of the child after birth; (2) adoptive or foster care 
placement of a son or a daughter or for care of the child after placement; or (3) to care for a 
parent (not a parent-in-law) with a serious health condition.  

2. In situations where both the husband and wife use a portion of FMLA leave for one of the 
reasons listed in the previous paragraph, each spouse is entitled to the difference between the 
amount he/she has taken individually and twelve weeks of FMLA leave for reasons other than 
those listed. For example, if both spouses use six weeks of leave for the birth of a child, each 
could take an additional six weeks of leave for personal illness, or to care for a family 
member with a serious health condition. In situations where FMLA leave is not taken due to 
birth, adoption, foster care, or to care for a parent during a given year, each spouse is entitled 
to a full twelve workweeks of leave.  

3. If one spouse is ineligible for FMLA leave, the spouse who meets the eligibility 
requirement is entitled to 12 workweeks of FMLA leave.  

4. Service Member Family Leave – the aggregate number of work weeks of leave to which 
both that husband and wife may be entitled is limited to 26 work weeks during a 12-month 
period. 

D. Use of an intermittent or reduced leave schedule  

"Intermittent Leave" is leave taken in separate blocks of time due to a single qualifying 
reason and may include leave periods from an hour to several weeks. A "reduced leave 
schedule" reduces an employee's usual number of working hours per work-day or work-week.  

An employee may take intermittent FMLA leave or have a reduced leave schedule over a 
twelve month time period when medically necessary for (1) planned and/or unanticipated 
medical treatment of a serious health condition by or under the supervision of an HCP, (2) 
recovery from the condition, or (3) recovery from treatment of the condition. An employee 
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may also take intermittent leave or request a reduced schedule to provide care to an 
immediate family member with a serious health condition. Employees may not use 
intermittent FMLA leave following the birth of a child or adoptive or foster care placement 
for any reason other than medical necessity.  

Intermittent leave or a reduced schedule may also be used for absences where the employee 
or family member is incapacitated or unable to perform the position's essential functions due 
to a chronic serious health condition even if treatment is not rendered by a health care 
provider.  

If an employee requests intermittent leave or leave resulting in a reduced work schedule, the 
Designator may require that the employee transfer temporarily to another position for which 
the employee is qualified and which better accommodates the employee's need for recurring 
leave periods. Transfer to an alternative position may include altering an existing job to better 
accommodate the employee's need for intermittent or reduced leave. This temporary position 
must have equivalent pay and benefits, but need not have equivalent duties. For information 
regarding benefits (e.g., insurance and longevity) not ordinarily provided to part-time 
employees that may not be eliminated, see Section XIII.  

An employee may not be transferred to an alternative position in an effort to discourage use 
of FMLA leave or otherwise work a hardship on the employee (e.g., a day-shift employee 
may not be reassigned to a later shift).  

When an employee who transferred to an alternative position is able to return to full-time 
work, he/she shall be placed in the same or equivalent position as the job he/she had when the 
leave commenced. He/she cannot be required to take more FMLA leave than the 
circumstance for the leave requires.  

VI. Time limitations regarding the designation of leave as FMLA leave  

In all circumstances, the Designator is responsible for designating leave, paid or unpaid, as 
FMLA-qualifying and to notify the employee of the designation. For intermittent leave or a 
reduced schedule, only one notice is required unless changes occur regarding the 
circumstances pertaining to the leave.  

Unless there are extenuating circumstances, the Designator must notify the employee within 
two (2) business days of being notified of a need for FMLA leave.  

The designation must be based only on information provided by the employee or the 
employee's spokesperson (e.g., if the employee is incapacitated, the employee's spouse, adult 
child, parent, doctor, etc.).  

Designation of FMLA leave must be made before the leave starts unless there is insufficient 
information to make a determination. If the Designator has the requisite knowledge to 
designate FMLA leave at the time the employee gives notice or commences leave, fails to 
make the designation, and does not notify the employee, he/she may not designate FMLA 



 9 

Formatted: Right:  18 pt

leave retroactively. FMLA leave may be designated only prospectively as of the date the 
employee is notified. None of the absence prior to the notification may be counted against the 
employee's 12 work week entitlement.  

Leave may not be designated as FMLA leave after the employee has returned to work with 
two (2) exceptions:  

(1) If it was not known by the Designator that the employee was absent for an FMLA reason 
until he/she returned to work (e.g., brief absence of employee), the Designator may notify the 
employee within two (2) business days that the designation has been made retroactively. If 
leave was taken for an FMLA reason and has not been designated accordingly, the employee 
must notify the Designator within two (2) days of returning to work. Without such timely 
notification, the employee may not assert FMLA protection for the absence.  

(2) If the Designator knows the reason for the leave but does not have confirmation or has not 
received requested certification, or is in the process of obtaining an additional medical 
opinion, he/she should make a preliminary designation and notify the employee at the time 
the leave begins or as soon as the reason is known. Upon receipt of the requisite information 
confirming the absence was for an FMLA reason, the preliminary designation becomes final. 
The designation is withdrawn if the medical certification(s) fail to confirm the absence was 
for an FMLA reason.  

VII. Designation of paid and unpaid leave toward the employee's twelve week leave 
entitlement  

The Designator of the institution/technology center/Central Office is responsible for 
designating paid and unpaid leave as FMLA qualifying leave. The designation is contingent 
upon whether or not the employee has accumulated leave balances. An employee with no 
accumulated sick or annual leave balances must take his/her leave as unpaid. An employee 
who has an accumulated sick and annual leave balance must use this accumulated leave 
during a period of FMLA leave before going on leave without pay unless otherwise stipulated 
in other TBR leave policies. Therefore, TBR leave policies and the FMLA leave policy shall 
run concurrently and not consecutively. For information regarding reinstatement rights if 
additional leave is used beyond the 12 workweek FMLA entitlement, see Section XIV.  

If a worker's compensation injury/illness meets the criteria for a serious health condition, the 
worker's compensation absence and the FMLA leave entitlement shall also run concurrently.  

Compensatory time is not a form of accrued leave. However, an employee may request to use 
compensatory time for an FMLA qualifying event. If it is used in accordance with 
regulations, 29 CFR 553.25, the absence which is paid with compensatory time may not be 
counted against the FMLA leave entitlement.  

In any circumstance where the Designator does not have sufficient information about the 
reason for an employee's use of paid leave, he/she should make further inquiry of the 
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employee or spokesperson to ascertain whether or not it is potentially FMLA-qualifying. See 
the Request for Family and Medical Leave Form - Attachment A.  

If there is a dispute as to whether or not paid leave qualifies as FMLA leave, it should be 
resolved through discussions between the employee and the designator. Such discussions and 
the decision must be documented.  

Notification that paid leave has been designated as FMLA leave may be oral or written; 
however, oral notifications must be followed up in writing no later than the following payday. 
Exception: If the payday is less than one week after the oral notice, the written notification 
must be made by the subsequent payday. The written notice may be in any form, including a 
notation on the employee's pay stub.  

If an employee requesting to use paid leave for an FMLA-qualifying purpose does not explain 
the reason for the leave-consistent with the institution's/technology center's/Central Office's 
practice - and the request is denied, the employee must provide sufficient information 
establishing an FMLA-qualifying reason for the request to be approved. Employees using 
paid leave who seek an extension of unpaid leave for an FMLA-qualifying reason will need 
to state the reason. If this is due to an event which occurred during the period of paid leave, 
the leave used after the FMLA-qualifying event will be counted against the 12 workweek 
entitlement and will be paid/unpaid in accordance with the provisions of the appropriate leave 
policy.  

An employee requesting unpaid FMLA leave must explain the reasons why the leave is 
needed in order that the Designator be able to determine leave eligibility under the provisions 
of the Act. If qualifying, this time can then be counted against the employees' twelve week 
leave entitlement in accordance with the provisions stated above.  

VIII. How the FMLA work week is calculated  

A. Employees who do not take intermittent leave or work a reduced schedule  

1. Full-time employees who normally work 7.5 hours per day 5 days per week are entitled to 
the same FMLA leave for 12 work weeks. (Some full-time employees, such as public safety 
officers, may work more than 7.5 hours per day; their entitlement will be determined 
accordingly.)  

2. Part-time employees receive FMLA leave on a pro rata or proportional basis. If an 
employee works 6 hours a day, 5 days per week, the employee is entitled to an equal amount 
of FMLA leave for 12 work weeks.  

B. Employees who take intermittent leave or work a reduced schedule  

Only the amount of leave actually taken may be counted toward the 12 work weeks 
entitlement.  
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1. If a full-time employee normally works a 7.5 hour day and works 3.75 hour days under a 
reduced schedule, the employee would use 1/2 weeks of FMLA leave each week.  

2. If an employee normally works a part-time schedule, the amount of leave is determined on 
a pro rata or proportional basis by comparing the new schedule with the employee's normal 
schedule. For example, if an employee normally works 30 hours per week and works only 20 
hours per week under a reduced schedule, the employee's 10 hours of leave would be one-
third of a week of FMLA leave for each week the employee worked the reduced schedule.  

3. If an employer has made a permanent or long term change in the employee's schedule (for 
reasons other than FMLA), the hours worked under the new schedule would be used for 
calculating the employee's normal work week.  

4. If an employee's schedule varies from week to week, a weekly average of the hours worked 
over the 12 weeks prior to the beginning of the leave period would be used for calculating the 
employee's normal work week.  

An employee may not use paid leave intermittently with unpaid leave during a continuous 
leave period to continue benefits (e.g., insurance premiums). For example, during a 
continuous leave period, an employee may not designate two weeks of paid leave, then two 
weeks of unpaid leave.  

If an employee uses paid leave under circumstances which do not qualify as FMLA leave, the 
leave does not count against the 12 weeks FMLA leave period. For example, sick leave used 
for a medical condition which is not a serious health condition (e.g., routine physical 
examination) does not count against the 12 weeks of FMLA leave entitlement.  

IX. Examples of how TBR leave is used for various FMLA qualifying events  

A. If an employee has sufficient sick leave balance, he/she may use sick leave for up to 30 
working days under Adoptive Leave Policy 5:01:01:02. The employee has the option, 
however, of retaining his/her sick and annual leave balances and using leave without pay.  

B. A female employee requests four months of leave under Tennessee Board of Regents 
Maternity Leave Policy 5:01:01:08. Since birth or care of a newborn child is also a FMLA 
qualifying event, the first twelve work weeks of the maternity leave shall be designated as 
FMLA leave. In accordance with the Maternity Leave Policy, sick leave may be used only for 
the period of the medical disability. The remaining balance of the FMLA leave may be taken 
as annual or unpaid leave.  

After the twelve work week FMLA entitlement is completed, this employee is still eligible to 
take the difference remaining between four months of maternity leave and 12 work weeks of 
FMLA leave. However, the institution/technology center/Central Office is under no 
obligation to provide health insurance benefits during this non-FMLA period, should the 
leave be without pay.  
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X. Employee Notification Requirements  

An employee giving notice of the need for FMLA does not need to express his rights under 
FMLA or even mention FMLA to fulfill his obligation to provide notice. However, he/she 
must provide sufficient information for the Designator to determine that leave is for an 
FMLA qualifying event.  

When the need for FMLA leave is foreseeable, an employee must provide at least thirty days 
advance notice prior to the date the leave is to begin. In situations where thirty day 
notification is not possible, because the employee has no knowledge of the exact time when 
the leave will need to begin or because of a medical emergency, notice must be given as soon 
as practicable, normally within one or two business days of when the employee knows the 
date will be needed.  

The employee should notify the supervisor of the need for leave and the anticipated timing 
and duration of the leave. The supervisor may request additional information to determine if 
the employee is requesting FMLA leave specifically and to obtain the necessary details of the 
leave being taken.  

When accumulated sick and annual balances are to be applied toward the twelve work week 
entitlement, the notification requirements in the institution's/technology center's/Central 
Office's leave policies apply.  

A request for Leave because of a qualifying exigency must be supported by a certification 
issued at such time and in such manner as regulations prescribe. The employee shall provide, 
in a timely manner, a copy of such certification to the employer. 

XI. Employee Medical Certification Requirements  

A. Requesting medical certification  

The Designator may require that an employee's request for unpaid FMLA leave be supported 
by certification from a health care provider. Any request for medical certification should be 
made at the time the employee requests leave or as close as possible to that date. If the leave 
was unforeseen, the certification should be requested as soon as possible after the leave has 
begun. If the Designator has reason to question the appropriateness of the leave or its 
duration, certification may be requested at a later date.  

The requirement may be made verbally or in writing and must allow a minimum of fifteen 
calendar days for the employee to provide the certification. The employee must provide the 
certification within the requested time frame, unless it is not practicable to do so under the 
circumstances (such as an employee's personal serious health condition preventing his/her 
ability to obtain the necessary information in a timely manner.)  

An employee on paid FMLA leave is required to provide medical certification only in 
accordance with the provisions of the appropriate TBR leave policies.  
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The Designator's written notification to the employee that the leave may qualify as FMLA 
leave must include information regarding the medical certification requirement, as well as, 
the consequences for not providing medical certification. Subsequent medical certification 
may be requested orally.  

B. Allowable medical certification information  

The Designator may request only the following information from a health care provider 
certifying an employee's personal serious health condition or that of a son, daughter, or 
parent:  

1. Certification as to which part of the definition of "serious health condition", if any, applies 
to the patient's condition and how the medical facts support the criteria of the definition.  

2. A brief statement of the treatment regimen prescribed for the condition, including 
estimated number of visits, nature, frequency, and duration of treatment (including referral to 
or treatment by another HCP).  

3. The date the serious health condition began and the health care provider's medical 
judgement of the probable duration of the condition.  

4. Indication of whether or not intermittent leave or a reduced schedule will be required and 
the probable duration of the period.  

For medical leave requested due to an employee's personal health condition, the certification, 
if required, must also include either a statement that the employee is unable to perform work 
of any kind, that the employee is unable to perform essential job functions of the employee's 
position (based on a statement of essential functions of the employee's position which has 
been provided by the institution/technology center/Central Office), or that the employee must 
be absent from work for treatment. (See Attachment B.)  

For family leave to care for a spouse, son, daughter, or parent with a serious health condition, 
the medical certification, if required, must also include a statement that the patient needs 
assistance for basic medical, hygiene, nutritional needs, safety, or transportation, or that the 
employee's presence would provide psychological comfort to assist in the patient's recovery. 
In these situations, the employee is required to indicate on the certification form the care that 
will be provided and an estimate of the duration.  

C. Requesting second and third opinions  

Once an employee has submitted a complete medical certification document signed by the 
employee's or family member's HCP, the Designator may not request any additional 
information from that HCP unless the employee is on FMLA leave running concurrently with 
a worker's compensation absence. However, if the Designator has reason to question the 
validity of the medical certification, the employee may be required to obtain a second opinion 
from another HCP, at the institution's/technology center's/Central Office's expense. This HCP 
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cannot be employed by the institution/technology center/Central Office on a regular basis. 
Neither can this individual be under any contract or agreement with the institution/technology 
center/Central Office to provide second opinion services unless the employer is located in an 
area where access to health care is extremely limited.  

If the opinions of the employee's and the Designator's HCP differ, Designator may obtain 
another certification from a third HCP at the institution's/technology center's/Central Office's 
expense. This HCP must be one agreed upon by both parties and the third provider's opinion 
is considered final and binding. The third HCP must be designated or approved jointly by the 
employer and the employee. The employer and employee must act in good faith attempting to 
reach an agreement on the provider to be selected. If the employee fails to exercise good 
faith, the second HCP's opinion will prevail; if the Designator fails to exercise good faith, the 
opinion of the employee's HCP will prevail.  

An employee or family member may be reimbursed for any reasonable "out of pocket" travel 
expenses incurred to obtain a second and/or third medical opinion. Travel outside normal 
commuting distances may not be required except in very unusual circumstances.  

If a second and/or third opinion must be sought for an employer or family member traveling 
in another country, medical certification shall be accepted by an HCP who practices in that 
country.  

D. Requesting subsequent recertification of medical conditions  

The Designator may request recertification of a medical condition only in connection with an 
employee's absence. The intervals between these requests can be no less than thirty (30) days, 
except in situations where (1) the employee requests an extension of leave; (2) circumstances 
described in the original certification have changed significantly; or (3) the Designator has 
obtained information conflicting with the continuing validity of the certification. The 
employee must provide certification within 15 calendar days following the employer's request 
unless circumstances make it impractical to do so. Unless indicated otherwise by the 
Designator, recertification will be at the employee's expense.  

E. Consequences of an employee's failure to provide required medical certification  

In situations of foreseeable leave and a 30 days notice has been provided, if an employee fails 
to provide certification within the requested allowable time frame, he/she may experience a 
delay in the continuation of FMLA leave until certification is provided.  

When the need for leave is unforeseeable, or in the case of recertification, an employee must 
provide certification within a reasonable period of time set by the Designator, which must 
allow at least 15 calendar days, based on the particular medical circumstances. For example, 
in an emergency situation, it may not be practical for an employee to provide the certification 
in the required period. In such instances, the employee may experience a delay in the 
continuation of FMLA leave. If medical certification is never provided, the leave is not 
FMLA leave.  
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F. Requiring medical certification for reinstatement  

In situations where an employee is on FMLA leave due to a serious health condition 
preventing the performance of his/her job duties, the Designator may require, as a condition 
of the employee's restoration to a position, medical certification from an HCP that the 
employee is able to resume work. In order for this requirement to be permissible under 
FMLA guidelines, the Designator must have uniform policies or practices in place that are 
consistently applied for all employees taking leave under certain specific conditions. When 
the institution/technology center/Central Office does have such policies, an employee 
requesting FMLA leave must be notified of the requirement for medical certification prior to 
job restoration, either before or immediately after the leave period begins.  

When notification has been properly given and policies have been applied uniformly, the 
Designator may deny position restoration to an employee until medical certification is 
submitted.  

XII. Prohibition against interfering with employee rights  

Provisions of FMLA prohibit interference with an employee's rights to family and medical 
leave under the law. An employee cannot waive, nor may the institution/technology 
center/Central Office induce the employee to waive his/her rights under FMLA. The essential 
job functions may not be changed in order to preclude the taking of leave. In addition, the 
number of working hours may not be reduced in order to adversely impact an employee's 
eligibility. The Designator should review existing Tennessee Board of Regents policies and 
practices to ensure compliance.  

XIII. Impact of FMLA Leave on Health Insurance and Other Benefits  

A. Insurance Coverage  

For the duration of FMLA leave, the institution/technology center/Central Office is required 
to maintain an employee's health coverage under the State Group Insurance Plan under the 
same conditions coverage would have been provided if the employee had continued working. 
It is very important that the Designator communicate approval of FMLA leave to the 
insurance preparer.  

The same health benefits provided to an employee prior to taking FMLA leave must be 
maintained during the FMLA leave. For example, if family coverage is provided to an 
employee, family coverage must be maintained during the FMLA leave. Moreover, an 
employee temporarily working a reduced schedule (for purposes of this section, less than 30 
hours per week) during a period of FMLA leave is entitled to maintain the same insurance 
coverages that were in effect prior to the FMLA leave period.  

If an employer provides a new health plan or benefits or changes health benefits or plans 
while an employee is on FMLA leave, the employee is entitled to the new or changed 
plan/benefits to the same extent as if the employee were not on leave. For example, if an 
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employer changes a group health plan so that dental care becomes covered under the plan, an 
employee on FMLA leave must be given the same opportunity as other employees to receive 
(or obtain) the dental care coverage.  

Notice of any opportunity to change plans or benefits must also be given to an employee on 
FMLA leave. If the plan permits an employee to change from single to family coverage upon 
the birth of a child or otherwise add new family members, such a change in benefits must be 
made available while an employee is on FMLA leave. If the employee requests the changed 
coverage it must be provided by the employer.  

The Designator is responsible for advising the employee of his/her options to continue or 
discontinue insurance coverage(s) prior to the beginning of the leave period. If the employee 
elects to continue insurance coverage(s), the Designator must provide the employee with 
written notice of the terms and conditions under which premiums must be paid. (See 
Attachment A.)  

If coverage is not to be continued, the employee must contact the insurance preparer prior to 
the beginning of the leave. When an employee returns from leave, the employee is entitled to 
be reinstated on the same terms as prior to taking the leave, including family or dependent 
coverage, without any qualifying period, physical examination, exclusion of pre-existing 
conditions, etc. The employee must, however, request to reinstate coverage within thirty (30) 
days of his/her return to work to retain eligibility without being required to prove insurability 
or having the pre-existing conditions period imposed.  

To ensure that an employee on unpaid FMLA leave is reinstated with the same benefits in 
effect prior to the leave period, the institution/technology center/Central Office shall pay the 
employer as well as any employee portion of premiums which has not been remitted in 
accordance with the provisions on Attachment A. Premiums paid on behalf of the employee 
will be deducted from the employee's paycheck following his/her return to work.  

An employee is deemed to have returned to work if he/she has returned for 30 calendar days. 
An employee who retires immediately following FMLA leave or during the first 30 days after 
returning to work is also deemed to have returned to work.  

If the employee fails to return to work or does not stay 30 calendar days, the employer portion 
of the insurance premium paid during FMLA leave may be recovered except for the 
following reasons:  

1. The continuation, recurrence or onset of a serious health condition which would entitle the 
employee to leave under FMLA or  

2. Other circumstances beyond the employee's control, such as an unexpected transfer of the 
employee's spouse to a job location more than 75 miles from the employee's worksite or the 
lay-off of the employee while on leave.  
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If the employee fails to return to work due to a serious health condition, the Designator may 
require medical certification of the employee's or the family member's serious health 
condition.  

The employer portion of the health premium may not be recovered during workers' 
compensation leave designated as FMLA leave.  

B. Longevity  

An employee on FMLA leave, paid or unpaid, shall receive longevity in accordance with the 
provisions of Longevity Guideline P-120. Note: The institution/technology center/Central 
Office may not eliminate benefits which otherwise would not be provided to part-time 
employees. Therefore, an employee who has been temporarily transferred to a part-time 
position during a period of FMLA leave, retains eligibility for longevity pay, regardless of the 
percentage of employment.  

C. Leave Accrual  

Employees shall accrue leave in accordance with the annual and sick leave policies. Due to 
the fact that leave is based on the number of hours worked per week, the accrual rate may be 
proportionately reduced.  

XIV. Job Restoration Requirements  

Upon returning from FMLA leave, an employee must be restored to his/her original position 
or to an equivalent position with equivalent benefits, pay, and other employment terms and 
conditions. This involves restoration to a position having the same or substantially similar 
duties and responsibilities and having substantially equivalent skill, effort, responsibility and 
authority. This applies only to employees returning from FMLA leave and may not apply to 
employees who used additional leave beyond the 12 workweek FMLA entitlement, as 
provided in other TBR leave policies.  

An employee returning from FMLA leave is entitled to any general increases that all other 
institution/technology center/Central Office employees have received during the period the 
employee was on leave. He/she is also entitled to shift or work schedule assignments 
equivalent to those in effect prior to the beginning of the leave period and to a work location 
assignment geographically close to the one where previously employed.  

If an employee is no longer qualified for the position because of the employee's inability to 
attend a necessary course, renew a license, etc., as a result of the leave, the employee shall be 
given a reasonable opportunity to fulfill those conditions upon return to work. If an employee 
can no longer perform the essential functions of the position because of a physical or mental 
condition, including the continuation of a serious health condition, the provisions of the 
Americans With Disabilities Act (ADA) regarding the need for other accommodations may 
apply. Such cases should be referred to the institution/technology center/Central Office ADA 
coordinator. (See Section XV.)  
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If an employee should require more or less FMLA leave than was originally anticipated, 
he/she is required to provide the institution/technology center/Central Office two business 
days notice where feasible. Regarding an employee who wants to return to work earlier than 
anticipated, he/she shall be restored once such notice is given, or where such notice is not 
feasible.  

In situations where an employee notifies the Designator that he/she is not returning to work, 
the obligation to restore the employee to a position ends. Should the employee indicate he/she 
is unable to return to work but continues to want to return, restoration requirements remain in 
effect.  

Note: An employee has no greater right to job restoration with equivalent benefits and 
conditions of employment than he/she would have had if continuously employed. Thus, if a 
work location is closed, a shift eliminated, overall work hours for an entire unit reduced, or 
positions abolished through a reduction in force, the employee is only entitled to conditions 
that would have been in effect for the employee if the leave had never been taken.  

For example, if an employee's shift is eliminated during the time period that leave was taken, 
the employee is not entitled to assignment to the previous shift's work hours or to shift 
differential pay when he/she returns from leave that other employees formerly on the shift no 
longer receive. However, the employee is entitled to employment in a position meeting all 
other previous employment conditions. (Also refer to Section I,C.)  

XV. How FMLA Affects the Americans with Disabilities Act  

The Family and Medical Leave act is "not intended to modify or affect the Rehabilitation Act 
of 1973, as amended, the regulations concerning employment which have been promulgated 
pursuant to that statute, or the Americans with Disabilities Act of 1990, or the regulations 
under the Act." The leave provisions of the FMLA are totally distinct from the reasonable 
accommodation obligations required of employers covered under the ADA. (See Attachment 
C.) Therefore, employees must be provided leave under whichever statutory provision 
provides the greater rights.  

In the event that both FMLA and discrimination laws are violated, an employee may be able 
to recover under either or both statutes. However, double relief may not be awarded for the 
same loss. In such instances, the employee determines the avenue of relief.  

In various situations, the FMLA and ADA will interact with respect to a qualified employee 
with a disability. The following scenario illustrates how the laws may interact.  

A qualified individual with a disability who is also an "eligible employee" entitled to FMLA 
leave request 10 weeks of medical leave as a reasonable accommodation, which the employer 
grants because it is not an undue hardship. The employer advises the employee that the 10 
weeks of leave is also being designated as FMLA leave and will count towards the 
employee's FMLA leave entitlement. This designation does not prevent the parties from also 
treating the leave as a reasonable accommodation and reinstating the employee into the same 
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job, as required by the ADA, rather than an equivalent position under FMLA, if that is the 
greater right available to the employee. At the same time, the employee would be entitled 
under FMLA to have the employer maintain group health plan coverage during the leave, as 
that requirement provides the greater right to the employee.  

If the same employee needed to work part-time (a reduced leave schedule) after returning to 
his or her same job, this employee would be entitled under the ADA to reasonable 
accommodations to enable the employee to perform the essential functions of the part-time 
position. In addition, because the employee is working a part-time schedule as a reasonable 
accommodation, the employee would be shielded from FMLA's provision for temporary 
assignment to a different alternative position. Once the employee has exhausted his or her 
remaining FMLA leave entitlement while working the reduced (part-time) schedule, if the 
employee is a qualified individual with a disability, and if the employee is unable to return to 
the same full-time position at that time, the employee might continue to work part-time as a 
reasonable accommodation, barring undue hardship; the employee would then entitled to only 
those employment benefits ordinarily provided by the employer to part-time employees.  

XVI. Requirements for providing information on FMLA rights and responsibilities  

The Designator must post notices explaining FMLA provisions and providing information 
concerning procedures for filing complaints on violations of the Act with the Wage and Hour 
Division of the U.S. Department of Labor. These notices must be posted in conspicuous 
places where employees and applicants can easily access the information provided.  

If the institution/technology center/Central Office has an employee handbook or other 
document explaining employee benefits or leave rights, information regarding FMLA 
entitlement and employee obligations under the Act must be included. Efforts must be made 
to responsively answer employees' questions regarding their rights and responsibilities under 
the FMLA.  

Whenever an employee requests family or medical leave the Designator must provide 
information to the employee regarding his/her specific obligations and explaining the 
consequences of failure to meet these obligations. The following information should be 
included: (1) that the leave will be counted against the employee's FMLA leave entitlement; 
(2) any requirements for furnishing medical certification of a serious health condition and 
information regarding the consequences of not providing this information; (3) the employer's 
right to substitute paid leave in specific situations and conditions related to the substitution; 
(4) the requirement for the employee to make health insurance premium payments and 
procedures for making these payments; (5) any requirement to present medical certification as 
a condition of job restoration following the conclusion of the leave period; (6) the employee's 
right to job restoration upon return from leave; and (7) the employee's potential liability for 
the employer's portion of the health insurance premium payments should the employee fail to 
return to work after taking FMLA leave.  

If the leave period has already begun, the Designator should send notification to the 
employee's address of record that FMLA leave has been designated. A written notice must be 
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provided to the employee the first time FMLA is used during any six-month period. FMLA 
notices to sensory impaired employees must also comply with all applicable Federal and State 
law requirements. The institution/technology center/Central Office may not penalize an 
employee for failure to comply with any FMLA provision if notice has not been given in 
accordance with the requirements of the Act.  

XVII. Record-keeping requirements  

The Designator in each agency is responsible for maintaining required records for all 
employees using FMLA leave. Employers must keep records specified by these regulations 
for no less than three (3) years and make them available for copying, inspection and 
transcription by the Department of Labor upon request. In addition to basic payroll and 
employee data and policy documentation, the following records are required:  

A. Dates FMLA leave is taken by each employee and clear designation of this time as FMLA 
leave.  

B. Hours of leave taken, if the amount is less than one full day.  

C. Copies of employee notices of FMLA leave sent to the Designator, if in writing, and 
copies of general and specific notices given to employees as required under FMLA 
guidelines.  

D. Records of any dispute between the employee and the Designator regarding the 
designation of leave as FMLA leave.  

E. Any work schedule agreed upon by the Designator and employee, in situations where 
intermittent leave or leave on a reduced work schedule has been approved.  

F. Any records related to FMLA, including medical certification, recertification, and medical 
history documentation must be kept separately from other personnel information due to 
confidentiality.  

Source: TBR Meeting, June 25, 1995 (Finance and Administration approval January 17, 
1996); TBR Meeting, March 29, 1996 (Finance and Administration approval November 13, 
1996)  
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Attachment A  

TENNESSEE BOARD OF REGENTS  

Request for Family and Medical Leave  

PART I - Employee Information  

Name: __________________________________Employee SSN: _____________________  

Employment Date: __________________Leave Period: ___________________________  

Office Phone: ___________________________Home Phone: _______________________  

Name of Spouse if Employed by State: 
____________________________________________  

Spouse SSN: ______________________________Agency Code #: ____________________  

Purpose of Leave Request:  

Serious Illness of:  

_____ Employee _____ Parent _____ Spouse  

_____ Child Age: _____ Incapacitated: ____ Yes ____ No  

Birth, Adoption, or Foster Care Placement:  

Name of Child: _____________________________________________________  

Date of Birth: _________________  

*Date of Adoption/Placement: __________________  

* Please provide a copy of adoption placement papers and/or certificate.  

Qualifying Exigency** 

_____Spouse_____ Parent _____ Child 

**Please provide supporting documentation 

Service Member Family Leave*** 

_____ Spouse _____ Parent _____ Child _______Next of Kin 
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***Please provide supporting documentation 

 

Designation of Leave Usage: Begin Date End Date  

Sick Leave _______________ _______________  

Annual Leave _______________ _______________  

Leave Without Pay _______________ _______________  

****Special Leave Requests:  

Intermittent Leave _____ Yes _____ No  

Reduced Work Schedule _____ Yes _____ No  

****Certification of Health Care Provider form must be completed for approval.  

I understand the following:  

(1) I may be required to furnish a completed Certification of Health Care Provider form in 
order for Family and Medical Leave to be approved.  

(2) The institution/technology center/Central Office will pay the employer portions of the 
group medical insurance during any approved unpaid FMLA leave, provided I pay the 
employee portion in accordance with the payroll deadline date. All other insurance plans that 
I wish to continue during the FMLA period must be fully paid by me.  

(3) If I elect not to continue insurance coverage during the FMLA leave period, I must notify 
the insurance preparer in writing prior to the beginning of the leave. If plans are voluntarily 
canceled prior to the leave, I must request that coverages be reinstated within 31 days of my 
return to work. Premiums that would have been due during the FMLA leave for optional 
plans will be deducted from my paycheck.  

(4) If I do not return to work, I will be responsible for reimbursing the institution/technology 
center/Central Office for employer premiums paid in my behalf during an unpaid FMLA 
leave period. I will not have to repay premiums; if I do not return to work for the following 
reasons: (a) continuation, recurrence, or onset of a serious health condition of myself or an 
immediate family member or (b) other circumstances beyond my control (not voluntary).  

(5) If my period of leave continues beyond the twelve (12) work weeks provided in the 
Family and Medical Leave Act of 1993, I must notify the insurance preparer in writing if I 
wish to drop coverage for the remainder of the leave period. This notification must be 
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received no later than the last day of the month in which my insurance is continued under the 
provisions of FMLA leave.  

(6) I will not accrue leave while on leave without pay.  

Employee Signature: ___________________________________ Date: ___________  

 

PART II - Employer Review and Recommendations  

Supervisor/Department Head: ____________________________ Date: ___________  

Recommend Approval: Yes _____ No _____  

Human Resources Officer : ______________________________ Date: ___________  

Approved: _____ Not Approved: _____  
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Attachment B  

TENNESSEE BOARD OF REGENTS  

Certification of Health Care Provider (Family and Medical Leave Act of 1993)  

The information sought on this form relates only to the condition for which the employee is taking 
Family and Medical Leave Act (FMLA) leave. "Incapacity" for purposes of FMLA is defined to mean 
inability to work, attend school or perform other regular daily activities due to the serious health 
condition, treatment therefore or recovery therefrom.  

1. Employee's Name: _________________________________________  

2. Patient's Name: ___________________________________________  

3. The attached FMLA Appendix describes what is meant by a "serious health condition" under the 
Family and Medical Leave Act. Does this patient's condition qualify under any of the categories 
described? If so, please check the applicable category.  

(1)_____(2)_____(3)_____(4)_____(5)_____(6)_____, or none of the above_____  

4. Describe the medical facts which support your certification, including a brief statement as to how 
the medical facts meet the criteria of one of these categories:  

5. a. State the approximate date the condition commenced, and the probable duration of the condition 
(and also the probable duration of the patient's present incapacity if different):  

b. Will it be necessary for the employee to take work only intermittently or to work on a less than full 
schedule as a result of the condition (including for treatment described in Item 6 below)?  

If yes, give the probable duration:  

c. If the condition is a chronic condition (condition #4) or pregnancy, state whether the patient is 
presently incapacitated and the likely duration and frequency of episodes of incapacity:  

6. a. If additional treatments will be required for the condition, provide an estimate of the probable 
number of such treatments: _____  

If the patient will be absent from work or other daily activities because of treatment on an intermittent 
or part-time basis, also provide an estimate of the probable number and interval between such  

treatments, actual or estimated dates of treatment if known, and period required for recovery if any:  

b. If any of these treatments will be provided by another provider of health services (e.g., physical 
therapist), please state the nature of the treatments:  

c. If a regimen of continuing treatment by the patient is required under your supervision, provide a 
general description of such regimen ( e.g., prescription drugs, physical therapy requiring special 
equipment):  
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Attachment B 

7. a. If medical leave is required for the employee's absence from work because of the employee's own 
condition (including absences due to pregnancy or a chronic condition), is the employee unable to 
perform work of any kind? _____  

b. If able to perform some work, is the employee unable to perform any one or more of the essential 
functions of the employee's job (the employee or the employer should supply you with information 
about the essential job functions)? _____ If yes, please list the essential functions the employee is 
unable to perform:  

c. If neither a. or b. applies, is it necessary for the employee to be absent from work for treatment: 
_____  

8. a. If leave is required to care for a family member of the employee with a serious health condition, 
does the patient require assistance for basic medical or personal needs or safety, or for transportation? 
_____  

b. If no, would the employee's presence to provide psychological comfort be beneficial to the patient 
or assist in the patient's recovery? _____  

c. If the patient will need care only intermittently or on a part-time basis, please indicate the probable 
duration of this need:  

__________________________________          _________________________________  
(Signature of Health Care Provider)                          (Type of Practice)  

_________________________________          _________________________________  
(Address)                                                              (Telephone Number)  

To be completed by the employee needing family leave to care for a family member:  

State the care you will provide and an estimate of the period during which care will be provided, 
including a schedule if leave is to be taken intermittently or if it will be necessary for you to work less 
than a full schedule:  

_________________________________         _________________________________   
(Employee Signature)                                             (Date)  
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Attachment B 

FMLA APPENDIX 

A "Serious Health Condition" means an illness, injury, impairment, or physical or mental 
condition that involves one of the following:  

1. Hospital Care - Inpatient care (i.e., an overnight stay) in a hospital, hospice, or residential 
medical care facility, including any period of incapacity or subsequent treatment in 
connection with or consequent to such inpatient care.  

2. Absence Plus Treatment - A period of incapacity of more than three (3) consecutive 
calendar days (including any subsequent treatment of period of incapacity relating to the 
same condition), that also involves:  

(a) Treatment two or more times by a health care provider, by a nurse or physician's assistant 
under direct supervision of a health care provider, or by a provider of health care services 
(e.g., physical therapist) under orders of, or on referral by, a healthcare provider; or (b) 
Treatment by a health care provider on at least one occasion which results in a regimen of 
continuing treatment under the supervision of the health care provider.  

3. Pregnancy - Any period of incapacity due to pregnancy or for prenatal care.  

4. Chronic Conditions Requiring Treatments - A chronic condition which:  

(a) Requires periodic visits for treatment by a health care provider, or by a nurse or 
physician's assistant under direct supervision of a health care provider; (b) Continues over an 
extended period of time (including recurring episodes of a single underlying condition); and 
(c) May cause episodic rather than a continuing period of incapacity (e.g., asthma, diabetes, 
epilepsy, etc.)  

5. Permanent/Long-term Conditions Requiring Supervision - A period of incapacity which is 
permanent or long-term due to a condition for which treatment may not be effective. The 
employee or family member must be under the continuing supervision of, but need not be 
receiving treatment by, a health care provider. (Examples include: Alzheimer's, a severe 
stroke, or the terminal stages of a disease)  

6. Multiple Treatments (Non-Chronic Conditions) - Any period of absence to receive multiple 
treatments (including any period of recovery therefrom) by a health care provider or by a 
provider of health care services under orders of, or on referral by, a health care provider, 
either for restorative surgery after an accident or other injury, or for a condition that would 
likely result in a period of incapacity of more than three consecutive calendar days in the 
absence of medical intervention or treatment, such as cancer (chemotherapy, radiation, etc.) 
severe arthritis (physical therapy), kidney disease (dialysis).  
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COMPARISON OF FMLA AND ADA PROVISIONS 

Differences in concept: 

FMLA Provision: A "serious health condition" is not the same concept as a “disability”. 

ADA Provision:  A "disability" must be analyzed separately from a "serious health  
condition".  

Leave entitlement: 

FMLA Provision: An eligible employee may use up to 12 work weeks of leave in any 12-
month period. 

ADA Provision:  A qualified employee may use an indeterminate amount of leave as an 
accommodation, barring undue hardship. (A qualified employee is an individual, who, with or 
without a reasonable accommodation, can perform the essential functions of the position the 
employee holds or desires.)  

Maintenance of benefits: 

FMLA Provision:  A covered employer must maintain health insurance coverage as if the 
employee had been working continuously.  

ADA Provision:  Employers are only required to maintain benefits assigned to the position. 
Exception: Medical insurance must be maintained for a regular employee who has an 
approved worker's compensation claim.  

Alternative work schedules and/or positions:  

FMLA Provision: An employee may work a reduced or intermittent schedule for the 
equivalent of 12 work weeks. An employer may temporarily transfer an employee to an 
alternative position. 

ADA Provision:   An employer may offer a qualified an employee a part-time position. An 
employee may be reassigned to an equivalent vacant position only when unable to perform 
the essential functions of the current position and no accommodation in the current position is 
possible or the accommodation would cause undue hardship.  
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Accommodations: 

FMLA Provision:  Employees may not be required to take a job with reasonable 
accommodations in lieu of FMLA leave 

ADA Provision:    Employees are entitled to reasonable accommodations in order to perform 
the essential functions of a position. Employers may be required to offer an employee the 
opportunity to take a job with reasonable accommodations.  

Job Restoration  

FMLA Provisions: An employee must be reinstated to the same or an equivalent position, 
with equivalent pay and benefits. 

ADA Provisions:  If an employee who has exhausted the FMLA leave entitlement is unable 
to perform the essential duties of the same or an equivalent position, even with reasonable 
accommodations the employer may be required to make a reasonable accommodation at that 
time by allowing the employee to work part-time or by reassigning the employee to a vacant 
position, barring undue hardship.  

Work-related injury/illness  

FMLA Provisions:  FMLA leave and worker’s compensation benefits run concurrently.  An 
employee who is advised by an HCP that he/she can return to a light duty position, is not 
required to take the position.  Although the employee may lose worker’s compensation 
payments, he/she may continue on FMLA leave until he/she is able to return to work or the 
FMLA period is exhausted. 

ADA Provisions:  Same as above.  An employee who has exhausted his FMLA leave 
entitlement and is still unable to return to work has rights under the ADA. 

Fitness for duty certification  

FMLA Provisions:  An employer's request for certification must comply with the ADA 
requirement. 

ADA Provisions:  A fitness-for-duty physical must be job-related and consistent with 
business necessity.  

 



 
PRESIDENTS/DIRECTORS QUARTERLY 

 
DATE:   May 13, 2008 – Presidents Meeting 
   May 14, 2008 – Directors Meeting 
 
AGENDA ITEM: Background Investigations for Presidents and Directors 
 
ACTION:  Requires Vote 
 
PRESENTER:  Vice Chancellor Bob Adams  
 
 
BACKGROUND INFORMATION: 
 
Attached are the revisions to TBR Policies 1:03:03:00 Selection and Retention of 
Presidents and 1:03:03:50 Selection and Retention of Technology Center Directors for 
your review and consideration for approval.  The proposed revision recommends 
background investigations on all interview candidates recommended for the positions of 
President and Director.  All candidates interviewed must consent to the background 
investigation. 
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POLICY 1:03:03:00  

SUBJECT: Selection and Retention of Presidents  

The Tennessee Board of Regents is responsible for the selection and employment of the 
chief executive officers of the member institutions of the State University and 
Community College System of Tennessee, based upon the recommendation of the chief 
executive officer of the System. In an effort to recruit and retain the most qualified 
university and college administrators as presidents of the institutions under the 
jurisdiction of the Board, the following policy of the Board is established:  

Selection of Presidents  

1. The Board shall establish qualification criteria for the selection of a president at each 
of the various institutions upon the vacancy or notice of vacancy of the office. The 
criteria may vary from institution to institution based upon the Board's appraisal of the 
unique characteristics and complexity of the president's responsibility at each institution.  

2. The Board shall establish a selection process for each presidency based upon the 
Board's appraisal of the most appropriate method to be used for the selection of a 
president at each institution.  

3. The Board delegates to the Chancellor the authority to appoint interim presidents in 
cases of illness, death, untimely resignation, etc., of incumbents. The Chancellor shall 
consult with the Chairman and Vice Chairman of the Board prior to making an interim 
appointment.  

4.  It is the policy of the Board of Regents to conduct background investigations on all 
candidates recommended for interview for the position of president.  The investigations 
are conducted based on guidelines developed by the system office. 

Appointment and Retention of Presidents  

A president serves at the pleasure of the Board. However, the Board anticipates upon 
appointment that a president will serve an institution for a number of years. An annual 
salary agreement shall be issued by the Board through the Chancellor at the beginning of 
each fiscal year.  

A president may resign at any time upon written notification to the Board through the 
Chancellor. A president may be terminated at any time by the Board. In the event of 
termination of a president, three months' severance compensation may be authorized by 
the Board.  

Evaluation of Presidents  
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Each president shall be evaluated based upon an evaluation process developed and 
conducted by the Chancellor. Generally, the evaluation shall be conducted annually and 
as a minimum, the Chancellor shall consider:  

1. The president's accomplishment of annual objectives at the institution.  

2. The demonstrated ability of the president to serve as the leader of a campus 
community, including such factors as the ability to organize, to make decisions, to 
motivate others, to communicate, to maintain strong external relationships, and to 
develop other leaders.  

3. The commitment of the president to the institution and the System, and to the 
implementation of the Board policies.  

The evaluations made by the Chancellor should be utilized to improve the administration 
of a president, to determine compensation adjustment, and to determine future 
employment status.  

Regents Professorships  

The Board may confer a Regents Professorship upon a past president. A president must 
have served a minimum of ten years as the chief administrative officer of a higher 
education institution in Tennessee to be eligible for such consideration. A Regents 
Professor may be assigned to either the Board staff in a research capacity or to an 
individual institution in a research and/or teaching capacity. A Regents Professor 
assignment shall be determined by the Chancellor if the position is to be with the Board 
staff or by the president of an institution, in consultation with the Chancellor, if the 
position is to be with one of the institutions. The salary of a Regents Professor will be 
determined by the Chancellor but shall not be less than seventy percent of the direct 
salary received during the last year of service as president prior to appointment as a 
Regents Professor. A Regents Professorship appointment at an institution shall be with 
tenure on an academic year basis.  

A Regents Professor shall have duties and responsibilities commensurate with the 
position. Further, a Regents Professor shall have the necessary accommodations and 
support assistance to render valuable service to the Board or to an individual institution.  

A Regents Professor accepting a teaching and/or research assignment may be granted 
sufficient time to prepare for the new appointment, not to exceed six months with all 
benefits provided herein.  

Source: TBR Meeting, September 30, 1977  

 



POLICY NO. 1:03:03:50  

SUBJECT: Selection and Retention of Technology Center Directors  

In order to recruit and retain the most qualified individuals as directors of the Tennessee 
Technology Centers under the jurisdiction of the Tennessee Board of Regents, the 
following policy is established:  

Selection of Directors  

1. The Chancellor is authorized to select the directors of the centers, subject to 
confirmation by the Board.  

2. The Chancellor shall establish qualification criteria for the selection of a director at 
each of the various centers upon the vacancy or notice of vacancy of the office. The 
criteria may vary from center to center based upon the Chancellor's appraisal of the 
unique characteristics and complexity at each center.  

3. The Chancellor shall establish a process for each selection based upon his or her 
appraisal of the most appropriate method to be used for the selection of a director at each 
center.  

4. The Chancellor may appoint interim directors in cases of illness, death, untimely 
resignation, etc., of incumbents.  

5. It is the policy of the Board of Regents to conduct background investigations on all 
candidates recommended for interview for the position of Director.  The investigations 
are conducted based on guidelines developed by the system office. 

 

Appointment and Retention of Directors  

A director serves at the pleasure of the Chancellor. However, it is anticipated upon 
appointment that a director will serve a center for a number of years. An annual salary 
agreement shall be issued by the Chancellor at the beginning of each fiscal year.  

A director may resign at any time upon written notification to the Chancellor. A director 
may be terminated at any time by the Chancellor. The Chancellor shall notify the Board 
of vacancies in director positions.  

Evaluation of Directors  

Each director shall be evaluated based upon a process developed by the Chancellor. 
Generally, the evaluation shall be conducted annually and as a minimum shall address:  



1. The director's accomplishment of annual objectives at the center.  

2. The demonstrated ability of the director to serve as the leader of the center, including 
such factors as the ability to organize, to make decisions, to motivate others, to 
communicate, to maintain strong external relationships, and to develop other leaders.  

3. The commitment of the director to the center and the System, and to the 
implementation of the Board policies.  

The evaluations should be utilized to improve the administration of a director to 
determine compensation adjustment, and to determine future employment status. 

Source: SBR Meeting, September 30, 1983; June 19, 1998  

 



PRESIDENTS/DIRECTORS QUARTERLY 
 
DATE:   May 13, 2008 – Presidents Meeting 
   May 14, 2008 – Directors Meeting 
 
AGENDA ITEM: Talent Management (Succession Planning) and Banner/People  
   Admin 
 
ACTION:  Information Only 
 
PRESENTER:  Vice Chancellor Bob Adams  
 
 
BACKGROUND INFORMATION: 
 
SunGard Banner and People Admin are working together to develop a product for Talent 
Management (Succession Planning) that will include performance management, staff 
training and development, review of staffing patterns and diversity.  More details will be 
provided as they become available. 
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